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November  6,    1970 


REPORT 

TO:   Commission  on  Executive  Reorganization 
FROM:   Commission  Staff 
SUBJECT:   Business  Regulation 


The  attached  report  contains  a  review  of  the  organization 
and  activities  of  the  following  agencies: 

—  State  Examiner 

—  Investment  Department 

—  Insurance  Department 

—  State  Board  of  Hail  Insurance 
--  Milk  Control  Board 

—  State  Board  of  Food  Distributors — Montana  Trade  Commission 

—  State  Sealer  of  Weights  and  Measures  (the  full  report  on 
this  agency  appears  in  the  staff  report  on  Agriculture  — 
the  summary  portion  of  that  report  is  repeated  in  this 
report. ) 

Each  of  the  above  agencies  has  been  sent  a  copy  of  their  respec- 
tive reviews  which  are  incorporated  in  the  "Present  Organization" 
section  of  this  report.   The  agencies  have  been  asked  to  check  the 
reviews  for  factual  accuracy  and  completeness  and  return  the  same 
with  any  additions  or  corrections. 

The  staff  emphasizes  that  the  recommendations  contained  in 
this  report  are  merely  that.   They  represent  the  best  judgment  of  the 
staff  based  upon  the  research  that  has  been  conducted. 
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Project  No.   Montana  P-44.     Prepared  under 
Contract  for  the  Montana  State  Department  of 
Planning  and  Economic  Development,  and  the 
Commission  on  the  Reorganization  of  the 
Executive  Branch  of  State  Government,   State 
of  Montana.     The  preparation  of  this  document 
was  financed  in  part  through  the  Urban  Planning 
Grant  from  the  Department  of  Housing  and 
Urban  Development,  under  the  provisions  of 
Section  701  of  the  Housing  Act  of  1954,  as 
amended. 
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PRESENT    ORGANIZATION 


STATE  EXAMINER 


Organization 

The  office  of  the  State  Examiner  is  provided  for  in  Article  VII,  Section 
8  of  the  Montana  Constitution.   The  Constitution  provides  that  the  State 
Examiner: 

.  ,  .  shall  examine  the  accounts  of  the  state  treasurer, 
supreme  court  clerks,  district  court  clerks,  and  all  county- 
treasurers  and  treasurers  of  such  other  public  institutions 
as  may  be  prescribed  by  law,  and  shall  perform  such  other 
duties  as  the  legislative  assembly  may  prescribe.   He  shall 
report  at  least  once  a  year  and  oftener  if  required  to  such 
officers  as  may  be  designated  by  the  legislative  assembly. 
His  compensation  shall  be  fixed  by  law.   (Montana  Constitu- 
tion Article  VII,  Section  8). 

In  accordance  with  this  constitutional  grant  of  authority,  the  Legis- 
lature has  given  the  State  Examiner  the  power  and  responsibility  for  examining 
at  least  once  each  year  the  books  and  accounts  of  the:   State  Treasurer;  Clerk 
of  the  Supreme  Court;  county  treasurers,  clerks,  assessors,  auditors,  sheriffs, 
public  administrators,  and  boards  of  commissioners;  and  all  other  county  and 
municipal  officers,  boards  and  institutions  (Section  82-1002,  R.C.M,  1947).* 

In  addition  to  these  responsibilities,  the  State  Examiner,  as  ex-officio 
Superintendent  of  Banks  (Section  5-601,  R.C.M.  1947)  and  ex-officio  Consumer 
Loan  Commissioner  (Section  47-203,  R.C.M.  1947),  is  empowered  by  law  to: 
examine  all  state  banks,  investment  and  loan  associations,**  credit  unions, 
consumer  loan  business  licensees,  and  sales  finance  companies  (Sections  82- 
1002,  13-132,  47-216,  and  74-605,  R.C.M.  1947,  respectively). 


■^According  to  the  Chief  Municipal  Examiner,  the  Attorney  General  rendered 
an  opinion  on  January  26,  1968  at  the  request  of  the  Municipal  Division  of  the 
State  Examiner's  office  stating  that  the  State  Examiner  was  not  responsible  for 
examining  all  political  subdivisions  of  the  state.   As  a  result,  the  State 
Examiner's  office  now  examines  only  the  following  political  subdivisions: 
counties,  cities  and  towns,  first  and  second  class  school  districts  and  those 
third  class  districts  maintaining  a  high  school,  fire  relief  associations,  rural 
fire  districts  and  irrigation  districts.   There  is  presently  no  state  agency 
which  examines  television  districts,  public  hospital  districts,  public  cemetary 
districts,  drainage  districts,  community  college  districts,  junior  colleges,  and 
other  special  districts.  


**According  to  the  chief  of  the  Banking  Division,  the  term  "investment 
and  loan  companies"  (as  used  in  Section  82-1002,  R.C.M.  1947)  is  obsolete 
and  synonomous  with  "building  and  loan  associations."   Building  and  loan 
associations  are  also  referred  to  as  "savings  and  loan"  associations. 
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The  State  Examiner  is  also  responsible  for  the  licensing  of:   sales 
finance  companies  (Section  74-603,  R.C.M.  1947);  consumer  loan  businesses 
(Section  47-207,  R.C.M.  1947);  and  building  and  loan  association  agents 
(Section  7-199,  R.C.M.  1947).   Sections  5-203  and  7-106,  R.C.M.  1947,  respec- 
tively, charge  the  State  Examiner  with  the  responsibility  of  reviewing  the 
articles  of  incorporation  and  by-laws  of  all  state  banks  and  savings  and 
loan  associations  before  they  may  be  officially  chartered  by  the  Secretary 
of  State. 

Responsibility  for  the  examination  of  the  48  national  banks  in  Montana, 
the  110  federal  credit  unions  and  the  10  federal  savings  and  loan  associa- 
tions, lies  with  the  Federal  Controller  of  Currency,  not  the  State  Examiner. 
Of  the  88  state  banks  which  the  State  Examiner  is  responsible  for  chartering 
and  examining,  40  banks  are  members  of  the  Federal  Reserve  system.   According 
to  the  Chief  of  the  Banking  Division   (State  Examiners  Office),  these  40  banks 
are  examined  by  the  Federal  Reserve  System  in  cooperation  with  the  State 
Examiner. 

Prior  to  1967,  Section  82-1002,  R.C.M.  1947   charged  the  State  Examiner 
with  the  responsibility  of  examining: 

...  at  least  once  in  each  year  the  books  and  ac- 
counts of  the  state  treasurer,  state  auditor,  secretary 
of  state,  clerk  of  the  supreme  court,  state  game  warden, 
register  of  state  land  office  and  all  other  state 
officers  having  the  collection  or  handling  of  state 
money.  .  ,  . 

In  1967  the  Legislature  created  the  office  of  the  Legislative  Auditor.   In 
expressing  its  intent,  the  Legislature  declared: 

...  It  is  the  intent  of  this  act  that  each  agency 
of  state  government  be  audited  for  the  purpose  of  furnish- 
ing the  legislative  assembly  with  factual  information 
vital  to  the  discharge  of  its  legislative  duties. 
(Section  79-2301,  R.C.M.  1947). 

The  Legislative  Auditor  is  responsible  for  the  examination  of  all  state  agencies 
that  were  formerly  examined  by  the  State  Examiner,  with  the  exception  of  the 
Clerk  of  the  Supreme  Court  and  the  State  Treasurer.* 

By  the  terms  of  the  Constitution  (Article  VII,  Section  8),  the  State 
Examiner  is  appointed  by  the  Governor,  subject  to  confirmation  by  the  Senate. 
As  ex  officio  Superintendent  of  Banks,  the  Examiner  is  appointed  by  the 
Governor  to  a  four  year  term  of  office;  he  must  be  a  resident  of  Montana  for 
three  years  and  have  at  least  five  years'  experience  in  an  executive  capacity 
or  as  an  examiner  of  banks,  and  active  in  either  of  these  capacities  up  to 
within  two  years  of  his  appointment  (Section  5-601,  R.C.M.  1947). 


^Examination  of  the  Clerk  of  the  Supreme  Court  and  the  State  Treasurer, 
while  still  the  legal  responsibility  of  the  State  Examiner,  is  done  in  practice 
by  the  Legislative  Auditor, 
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According  to  the  1970  Annual  Report  of  the  State  Examiner,  the  purpose 
of  the  State  Examiner's  office  is  to  prevent  misuse,  waste,  inefficiency, 
or  embezzlement  in  the  handling  of  public  funds,  and  to  protect  against  loss 
to  the  general  public,  which  might  result  from  the  insolvency  of  financial 
institutions. 


The  office  of  the  State  Examiner  is  located  in  Room  339,  Sam  W.  Mitchell 
Building,  Helena.   The  source  of  legal  counsel  for  the  State  Examiner  is  the 
Office  of  the  Attorney  General, 

The  office  of  the  State  Examiner  consists  of  two  divisions:   the  Municipal 
Division  and  the  Banking  Division.   The  functions  of  the  Municipal  Division, 
according  to  the  19  70  Annual  Report  of  the  State  Examiner,  are:   examination 
of  school  districts,  counties,  cities,  and  other  political  subdivisions  of 
the  state;  examination  of  the  offices  of  State  Treasurer  and  Clerk  of  the 
Supreme  Court;  and  supervision  of  accounting  systems  and  practices  for 
municipal  districts. 

The  Banking  Division  is  responsible  for  the:   supervision  of  state  banks 
that  are  members  of  the  Federal  Reserve  System;  supervision  of  insured  non- 
member  state  banks;  supervision  of  insured  state  chartered  building  and  loan 
associations;  examination  of  credit  unions;  licensing  and  examination  of 
consumer  loan  businesses;  and  licensing  of  sales  finance  companies.*  Below 
is  an  organizational  chart  of  the  office  of  State  Examiner. 


ORGANIZATIONAL  CHART 
STATE  EXAMINER 


STATE  EXAMINER 
SUPERINTENDENT  OF  BANKS 
CONSWER  LOAN  COM^IISSIONER 


Chief  Municipal 
Examiner 


Senior  Deputy 
State  Examiner 


Chief  Examiner 
(Banking  Division) 


Deputy  Consumer 
Loan  CoTitmissiorier 


Senior  Bank 
Examiner 


T y 

Deputy  State 
Examiners 


I 


Bank 
Examiners 
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Though  presently  not  a  function  of  his  office,  the  State  Examiner 
has  been  asked  by  the  Federal  Trade  Commission  to  cooperate  in  the  adnin- 
istration  of  federal  truth-in-lending  laws.-  The  State  Examiner  anticipates 
future  responsibilities  of  an  adtr.inistrative  nature  if  a  uniform  consumer 
credit  code  is  enacted  by  the  Montana  Legislature, 
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Funding  and  Personnel 

The  expenditures  of  the  office  of  the  State  Examiner  for  the  1967-69 
biennium  totaled  $6055238.98.   The  appropriation  to  the  State  Examiner  for 
the  1969-71  biennium  totaled  $812,850.00  ($742,850,00  from  the  General 
Fund  and  $70,000.00  from  the  Earmarked  Revenue  Fund,  Special  Examinations 
Account).  The  office  of  the  State  Examiner  receives  no  federal  funds. 

The  office  of  the  State  Examiner  generates  revenue  through  examination 
fees,  license  fees,  and  special  examination  fees.  Examination  and  license 
fees  are  deposited  to  the  General  Fund,  while  special  examination  fees  are 
deposited  to  the  Special  Examination  Account,  Earmarked  Revenue  Fund  and 
later  transferred  to  the  General  Fund  at  the  end  of  each  fiscal  year. 
Examination  and  license  fees  in  fiscal  year  1970  totaled  $268,956.00  ($151,398 
from  the  Municipal  Division  and  $117,558  from  the  Banking  Division),   It 
should  be  noted  that  revenue  derived  by  the  State  Examiner's  office  from 
examination  and  license  fees  has  historically  been  considerably  less  than 
the  amount  the  agency  expends  making  the  examinations;  examination  costs, 
therefore,  are  supplemented  by  General  Fund  moneys.  The  office  of  the  State 
Examiner  has  drafted  legislation  which  is  intended  to  make  the  agency  self- 
sufficient  by  fiscal  year  1972.   The  legislation  would  allow  the  State 
Examiner's  office  to  substantially  increase  its  fees  by  assessing  each  unit 
examined  (with  the  exception  of  banks)  $100.00  per  man  -  day  of  examination. 
Banks  would  also  be  assessed  higher  fees,  but  in  the  same  manner  as  they 
are  presently  charged — based  on  their  assets. 

The  office  of  the  State  Examiner  presently  employs  a  total  of  29  personnel 
in  the  following  positions:  1  State  Examiner  (head  of  agency);  1  Chief 
Examiner  of  the  Banking  Division;  1  Chief  Examiner  of  the  Municipal  Division; 
8  field  bank  examiners;  1  consumer  loan  examiner;  13  municipal  field  examiners; 
and  4  secretaries.  The  clerical  personnel  are  not  assigned  to  any  particular 
division  of  the  State  Examiner's  office,  but  divide  their  time  equally 
between  the  Municipal  and  Banking  divisions. 
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Description  of  Programs 

Examination  and  Licensing  of  State  Financial  Institutions 

General.   The  State  Examiner  is  charged  by  law  with  the  responsibility  of 
examining,  twice  each  year,  all  state  banks,  building  and  loan  associations 
and  investment  and  loan  companies  (Section  82-1002,  R.CM,  1947),*  The  law 
also  empowers  the  State  Examiner  to  annually  examine  state  credit  unions, 
consumer  loan  business  licensees  and  sales  finance  companies  (Sections  14-132, 
47-216,  and  74-605,  R.C.M.  1947,  respectively).**  In  addition,  the  State 
Examiner  has  been  given  the  authority  to  license;  sales  finance  companies 
(Section  74-603,  R.C.M.  1947);  consumer  loan  businesses  (Section  47-207,  R.C.M. 
1947);  and  building  and  loan  association  agents  (Section  7-199,  R.C.M.  1947). 
The  law  requires  that  the  State  Examiner  review  the  articles  of  incorporation 
and  by-laws  of  all  state  banks  (Section  5-203,  R.C.M.  1947)  and  state  savings 
and  loan  associations  (Section  7-106,  R.C.M.  1947)  before  they  may  be  offi- 
cially chartered  by  the  Secretary  of  State.   All  of  the  above  enumerated 
responsibilities  of  the  State  Examiner  are  fulfilled  by  the  Banking  Division 
of  the  State  Examiner's  office. 

Description.   In  accordance  with  the  above  cited  sections,  the  responsi- 
bilities of  the  Banking  Division  of  the  State  Examiner's  office  are  essen- 
tially three  in  number:   1)  to  examine  all  state  banks,  building  and  loan 
associations,  investment  and  loan  companies,  credit  unions,  consumer  loan 
business  licensees  and  sales  finance  companies;   2)  to  license  all  state  sales 
finance  companies,  consumer  loan  businesses  and  building  and  loan  association 
agents,  and;   3)  to  review  and  approve  the  articles  of  incorporation  and  by- 
laws of  all  state  banks  and  savings  and  loan  associations  before  they  may  be 
officially  chartered  by  the  Secretary  of  State,   The  functions  are  performed 
to  insure  that  all  financial  institutions  under  state  supervision  conform 
with  both  legal  and  accounting  requirements  of  the  state. 

The  State  Examiner's  office  has  developed  a  basic  procedure  for  the 
examination  of  banks  and  other  financial  institutions,  although  the  depth  and 
scope  of  the  examinations  fluctuate  with  the  size  and  structure  of  auditing 
systems  of  each  institution.   The  examinations  generally  involve  the  following 
steps:   determination  of  whether  the  institution  conforms  with  the  laws  gov- 
erning such  institutions;   investigation  of  the  financial  affairs  of  the  in- 
stitution;  and  inspection  and  verification  of  the  value  and  amount  of  the 
institution's  securities  and  assets.   This  information  is  then  compiled  in  a 
report  which  is  reviewed  by  the  Chief  Bank  Examiner  and  the  State  Examiner. 


*Section  82-1002,  R.C.M,  1947  (enacted  by  the  Legislature  in  1895  and 
last  amended  in  1967)  requires  the  State  Examiner  to  examine  banks  and  build- 
ing and  loan  associations  "...twice  each  year,  or  oftener..."  Another  Section 
of  the  law  [Section  5-901,  R.C.M.  1947  (enacted  in  1927  and  not  amended  since 
that  date)]  requires  the  State  Examiner  to  examine  banks  at  least  once  a  year. 
The  State  Examiner  has  expressed  the  belief  that  semi-annual  examinations  of 
financial  institutions  would  be  desirable  in  terms  of  providing  adequate 
safeguards  for  the  protection  of  funds  of  the  general  public. 

**According  to  the  Chief  Municipal  Examiner,  while  the  law  authorizes 
the  State  Examiner  to  examine  sales  finance  companies,  it  does  not  require 
that  he  do  so;  therefore  sales  finance  companies  are  not  examined  due  to  a 
shortage  of  funds  and  personnel. 
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A  copy  is  also  sent  to  the  institution  examined.   In  the  event  irregularities 
are  found  in  the  operation  of  the  institution,  the  Attorney  General  advises 
and  aids  the  State  Examiner  in  determining  whether  legal  action  should  be 

commei><?:*ed. 

The  Banking  Division  of  the  office  of  the  State  Examiner  also  licenses 
consumer  loan  businesses  (Section  47-207,  R.CM.  1947);  sales  finance  compan- 
ies (Section  74-603,  R.CM,  1947)'''  and  building  and  loan  association  agents 
(Section  7-119,  R.C.M.  1947)."*  License  fees  are  charged  annually  and  are 
collected  by  the  division  at  the  time  the  license  is  renewable. 

To  determine  whether  state  banks  and  savings  and  loan  associations  should 
be  authorized  to  conduct  business  in  the  state  of  Montana,  the  Banking  Division, 
in  addition  to  reviewing  the  articles  of  incorporation  and  by-laws,  also  inves- 
tigates the  institution  to  ascertain  if;   the  requisite  capital  has  been  sub- 
scribed and  paid  up  in  cash;  the  corporation  is  being  formed  as  a  legitimate 
business;  public  convenience  and  advantage  will  be  promoted  by  the  opening  of 
such  an  institution;  and  if  the  name  of  the  institution  is  likely  to  be  confused 
with  any  other  corporate  name. 

During  fiscal  year  1970,  according  to  the  Annual  Report  of  the  State 
Examiner,  13  applications  were,  received  for  new  bank  authorizations.   Four 
proposed  banks  were  given  commitments  to  issue  final  authorization  after 
required  conditions  were  met;  two  were  issued  Certificates  of  Authorization 
to  commence  a  banking  business;  and,  two  applications  were  denied.   One  new 
bank  opened  for  business  in  fiscal  year  1970. 

Section  5-908,  R.C.M,  1947  provides  that  each  bank,  trust  company  or 
investment  company  must  pay  annually  a  fee  for  the  examination  of  the  insti- 
tution based  on  the  amount  of  assets  of  the  institution.   This  fee,  according 
to  the  Chief  Examiner  of  the  Banking  Division,  is  paid  regardless  of  whether 
the  institution  is  actually  examined.   The  following  table  indicates  the 
examination  fee  schedule  for  the  various  types  of  institutions  examined  by 
the  State  Examiner's  office,  and  the  manner  in  which  these  fees  are  determined. 


Institution 

Banks,  Trust  Companies 
or  Investment  Companies 


Fee  Determination 

Based  on  amount  of  assets- 
Minimum  Fee  $300,00 


Building  and  Loan 
Associations 


Based  on  amount  of  assets- 
Minimum  Fee  $100,00 


Credit  Unions 


Based  on  amount  of  assets- 
Minimum  Fee  $17.00 


\^J 


"A  sales  finance  company  purchases  installment  contracts,  while  a  con- 
sumer loan  business  is  engaged  in  the  lending  of  money  in  amounts  under 
$1,000  (Section  47-202,  R.C.M.  1947). 

""A  building  and  loan  association  agent  is  empowered  to  solicit  loans 
for  finance  institutions. 
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The  Banking  Division  of  the  State  Examiner's  office  also  annually  charges 
and  collects  license  fees  from  various  financial  institutions  in  the  state. 
Fees  are  assessed  in  the  manner  indicated  in  the  following  table. 


Institution 

Consumer  Loan  Companies 


Sales  Finance  Companies 


Fee  Determination 

License  Fee,  $125.00 
annually 

License  Fee,  $100.00 
annually  per  place  of 
business 


Building  and  Loan  Association  Agents 


License  Fee,  $2.00 
annually 


The  following  table  indicates  the  number  of  financial  institutions  which 
the  State  Examiner's  office  is  annually"  required  to  examine,  the  number  exam- 
ined in  fiscal  year  1970,  the  number  unexamined  and  the  fees  derived  from 
these  examinations.   The  table  also  includes  the  license  fees  collected  from 
those  institutions  that  are  not  examined. 

Summary  of  Financial  Institutions  Examined  and  Examination  and  License  Fees  Collected 
— Banking  Division — State  Examiner's  Office — Fiscal  Year  1970 


Institution 

Banks 

Savings  &  Loan 

Credit  Unions 

Consumer  Loan 

Sales  Finance  Licensees 

Consumer  Loan  Licensees 

Totals 


Number 

Exam. 

Number  Exam 

Required 

Performed 

88 

71 

6 

6 

23 

23 

72 

72 

- 

- 

Number 

not   Fees 

Comple 

ted  Collected 

17 

$81,785 

- 

3,848 

- 

4,515 

- 

10,110 

- 

8,100 

- 

9,200 

189 


172 


17   $117,558 


The  State  Examiner  has  indicated  that  the  Banking  Division  is  unable  to 
examine  financial  institutions  as  often  as  is  required  by  law  due  to  a  lack 
of  funds  and  personnel. 

Funding  and  Personnel.   The  Banking  Division  is  administratively  headed 
by  th'e'chief  Examiner  who  is  appointed  by  the  State  Examiner.   The  Division 
employs  a  total  of  eight  field  examiners,  one  of  whom  is  assigned  exclusively 
to  consumer  loan  businesses. 

The  State  Examiner  is  unable  to  furnish  a  figure — actual  or  estimated-- 
indicating  the  expenditures  of  the  Banking  Division.   Since  40  per  cent  of 


c 


"'As  noted  previously,  there  are  two  conflicting  statutes  providing  for 
the  frequency  of  examining  banks.   The  most  recent  legislative  enactment 
actually  requires  the  State  Examiner  to  examine  banks  and  building  and  loan 
associations  twice  a  year. 


a 


the  staff  personnel  of  the  office  is  employed  in  this  Division,  it  may  be 
assumed  that  an  equal  percentage  of  total  office  expenditures  could  be  attri- 
buted to  this  Division.   As  indicated  above,  total  expenditures  of  the  office 
during  the  1967-69  biennium  were  $605,238.98.   Using  the  above  rationale,  it 
could  be  estimated  that  approximately  $254,183.19  was  expended  by  the  Banking 
Division  during  the  1967-69  biennium. 

The  following  table  indicates  the  approximate  cost  to  the  State  Examiner's 
office  for  the  performance  of  certain  financial  examinations  made  during  fiscal 
year  1970.   These  figures  are  estimates  of  the  State  Examiner's  office,  based 
on  the  man-days  consumed  in  those  examinations. 

Summary  of  Estimated  Examination  Expenditures — Banking  Division — State  Examiner's 
Office,  Fiscal  Year  1970 


Institution  Estimated  Cost 

Banks  $123,793.00 

Savings  &  Loan  3,098.00 

Credit  Unions  8,557.00 

Consumer  Loan  19,400. 00 

Total  $154,848.00 

It  should  be  noted  that  the  estimated  cost  of  conducting  the  examina- 
tions ($154,848)  exceeds  the  examination  fees  collected  during  the  same  year 
($100,258)  by  $54,590.   Furthermore,  the  cost  estimates  are  only  for  those 
institutions  actually  examined,  while  the  examination  fees  represent  fees 
paid  by  institutions  which  are  required  to  pay  the  fee  even  if  they  are  not 
examined.   In  other  words,  if  the  agency  complied  with  the  examination 
schedule  contained  in  the  law,  the  disparity  between  the  cost  of  examinations 
and  fees  collected  would  be  even  greater. 


\^  v' 


Q 


^^ 


w' 


Examination  of  Political  Subdivisions 

General.   Section  82-1002(1),  R.C.M,  1947  charges  the  State  Examiner 
with  the  responsibility  of  examining  at  least  once  each  year  the  books  and 
accounts  of  the  State  Treasurer;  Clerk  of  the  Supreme  Court;*     all 
county  treasurers,  clerks,  assessors,  auditors,  sheriffs,  public  admin- 
istrators and  boards  of  commissioners;  district  court  clerks;  and  all  other 
county  and  municipal  officers,  boards  and  institutions.   Section  82-1008, 
R.C.M.  1947  requires  that  the  State  Examiner  examine  at  least  once  each 
year  all  first  and  second  class  school  districts  and  third  class  districts 
maintaining  a  high  school.*"   The  Examiner  is  also  empowered  to  examine 
irrigation  districts  (Section  89-2107,  R.C.M.  1947);  fire  department  relief 
associations  (Sectipn  11-1923,  R.C.M.  1947)^  and  volunteer  fire  departments 
(Section  82-1008,  R.C.M,  1947),   The  State  Examiner  may  conduct  special 
examinations  of  any  political  subdivision  (Section  5-910,  R.C.M.  1947).'"*'" 

In  addition,  the  law  requires  the  State  Examiner  to  prescribe  the 
general  methods  and  details  of  accounting  for  the  receipt  and  disbursement 
of  all  moneys  belonging  to  the  counties,  cities,  towns  or  school  districts 
of  the  state  (Section  82-1002[2],  R.C.M.  1947). 

AH  of  the  above  enumerated  responsibilities  are  performed  by  the 
Municipal  Division  of  the  State  Examiner's  office. 

Description.   The  examinations  conducted  by  the  Municipal  Division 
of  the  State  Examiner's  Office  are  similar  in  nature  to  those  of  the  Banking 
Division.   The  basic  procedure  is  as  follows:   determining  whether  the 
political  subdivision  is  conforming  with  the  laws  governing  respective 
subdivisions  and  ascertaining  whether  its  financial  condition  is  solid; 
appraising  the  accounting  procedures  and  auditing  methods;  collecting  in- 
formation from  all  departments  of  the  political  subdivision;  and  verifying 
the  correctness  of  the  political  subdivision's  statements.   This  information 
is  compiled  in  a  written  report  which  is  reviewed  by  the  Chief  Municipal 
Examiner  and  the  State  Examiner.   A  copy  of  the  report  is  then  transcribed 
and  returned  to  the  political  subdivision. 


*As  noted  above,  examination  of  the  Clerk  of  the  Supreme  Court  and 
the  State  Treasurer  is  now  performed  by  the  Legislative  Auditor,   The  State 
Examiner's  office  estimates  that  it  spends  15  per  cent  of  its  time  examining 
county  treasurers  and  district  court  clerks  (the  other  two  offices  required 
by  the  Constitution  to  be  examined  by  the  State  Examiner). 

**Section  75-1832,  R.C.M.  1947  requires  that  the  county  auditor  and  county 
treasurer  examine  the  books  and  accounts  of  third  class  districts  not  main- 
taining a  high  school. 

>'w'wVxhe  State  Examiner,  as  noted  above,  does  not  examine  all  political 
subdivisions  of  the  state.   Public  hospital  districts,  drainage  districts 
and  other  special  districts  are  not  examined  by  any  agency  of  state  government. 
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The  State  Examiner  is  required  by  law  to  send  a  copy   of  each  report 
made  of  a  county's  financial  condition  (Section  82-1003,  R.C.M,  1947)  and 
each  report  of  a  city's  financial  condition  (Section  82-1010,  R.C.M.  1947) 
to  the  official  county  or  city  newspaper  for  publication  to  inform  the 
citizens  of  those  units  as  to  the  financial  condition  of  the  county  or  city. 


The  following  table  summarizes  the  manner  in  which  the  fees  are 
determined  for  certain  examinations  performed  by  the  Municipal  Division. 

SUMMARY  OF  MUNICIPAL  FEE  DETERMINATION 


Unit 
Counties 


Cities  and  Towns 


County  High  Schools 


Irrigation  Districts 


Rural  Fire  Departments 

Fire  Department  Relief 
Associations 


Fee  Determination 

Based  on  taxable  valuation-- 
Minimum  Fee  $350,00  annually 

Based  on  taxable  valuation-- 

No  Minimum  Fee 

Based  on  attendance — 
No  Minimum  Fee 

Based  on  Daily  rate-- 
No  Minimum  Fee 

$7.50  per  man  hour 

Based  on  amount  of  assets 
in  fund — No  minimum  Fee 


\_^  y 


The  following  table  indicates  the  number  of  political  units  the  State 
Examiner's  office  is  required  to  examine,  the  number  examined  in  fiscal  year 
1970,  the  number  not  examined  and  the  fees  derived  from  these  examinations. 
As  is  the  case  with  the  Banking  Division,  there  are  certain  units  in  the 
Municipal  Division  (counties,  cities  and  towns,  and  fire  relief  associations) 
which  are  required  to  pay  a  fee  even  if  they  are  not  examined.   These  fees 
are  included  in  the  total  amount  listed  for  each  unit. 
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Summary  of  Political  Subdivision  Examined 

and  Examination  Fees  Collected 

Municipal  Division — State  Examiner's  Office — Fiscal  Year  1970-- 


Unit 

Counties 

Cities  and  Towns 
School  Districts 
Fire  Relief  Assns. 
Rural  Fire  Districts 
Irrigation  District 

Totals 


Number 

Numb  er 

Numb 

er  Not 

Fees 

Required 

Examined 

Examined" 

Collected 

56 

28 

28 

$  63,650 

126 

87 

39 

36,960 

224 

224 



39,080 

107 

77 

30 

2,830 

90 

60 

30 

2,123 

45 

31 

14 

1,755 

648 


507 


141 


$151,398 
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The  State  Examiner  has  explained  that  the  Municipal  Division,  as  with 
the  Banking  Division,  is  unable  to  examine  units  as  often  as  is  required 
by  law  due  to  a  lack  of  funds  and  personnel. 

The  State  Examiner  is  charged  with  the  responsibility  (in  Section  82- 
1002,  R.C.M.  1947)  of  prescribing  general  methods  and  details  of  accounting 
for  the  receipt  and  disbursement  of  all  moneys  belonging  to  the  counties, 
cities  and  towns,  and  school  districts  of  the  state.   Aware  that  the  accoun- 
ting procedures  of  most  political  subdivisions  were  inadequate  and  awkward, 
the  State  Examiner's  office,  in  February  of  1970,  engaged  the  services  of 
the  accounting  firm  of  Ernst  and  Ernst  to  define  the  problems  and  offer 
solutions.   As  a  result  of  this  study,  the  State  Examiner's  office  is  now 
attempting  to  compile  modern  accounting  manuals  for  the  political  sub- 
divisions to  follow  which  will  contain  accounting  procedures  based  on  those 
now  prescribed  by  the  National  Committee  on  Governmental  Accounting. 

Funding  and  Personnel.   The  Municipal  Division  of  the  State  Examiner's 
Office  is  administratively  headed  by  the  Chief  Municipal  Examiner  who  is 
appointed  by  the  State  Examiner.   His  staff  consists  of  13  municipal  field 
examiners . 

As  with  the  Banking  Division,  the  State  Examiner  is  unable  to  furnish 
a  figure  indicating  expenditures  of  the  Municipal  Division.   Since  56  per 
cent  of  the  staff  personnel  of  the  State  Examiner  is  employed  in  this 
Division,  it  is  assumed  that  an  equal  percentage  of  total  office  expen- 
ditures could  be  attributed  to  the  Division,   As  previously  indicated, 
total  expenditures  of  the  office  during  the  1967-69  biennium  were  $605,238.98, 
Using  the  above  rationale,  it  could  be  estimated  that  approximately 
$351,055.79  was  expended  by  the  Municipal  Division  during  the  1967-69 
biennium. 

The  following  table  indicates  the  approximate  cost  to  the  State  Ex- 
aminer's office  for  the  performance  of  certain  municipal  examinations  made 


"As  noted  above,  examination  of  the  Clerk  of  the  Supreme  Court  and  the 
State  Treasurer  was  performed  in  fiscal  year  1970  by  the  Legislative  Auditor. 
The  law,  according  to  the  Chief  Municipal  Examiner,  does  not  give  the  State 
Examiner  authority  to  collect  a  fee  for  this  service. 
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during  fiscal  year  1970.   These  figures  are  estimates  of  the  State 
Examiner   based  on  the  man-days  consumed  in  those  examinations. 


Summary  of  Estimated  Examination  Expenditures- 
Municipal  Division — State  Examiner's  Office 
Fiscal  Year  1970 

Unit  Estimated  Cost 

Counties  $  80,038 

Cities  &   Towns  64,394 

School  Districts  70,590 

Fire  Rel.  Assns.  7,938 

Rural  Fire  Districts  6,195 

Irrigation  Districts  3, 214 

Total  $232,369 


It  is  to  be  noted  that  the  estimated  cost  of  conducting  the  exam- 
inations ($232,369)  exceeds  the  examination  fees  collected  during  the  same 
year  ($151,398)  by  $80,971.   Further,  the  cost  estimates  are  only  for 
those  institutions  actually  examined,  while  the  examination  fees  represent 
fees  paid  by  units  which  are  required  to  pay  the  fee  even  if  they  are  not 
examined.   As  with  the  Banking  Division,  then,  if  the  Municipal  Division 
complied  with  the  examination  schedule  contained  in  the  law,  the  disparity 
between  the  cost  of  examinations  and  fees  collected  would  be  even  greater. 
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Relations  With  Other  Agencies 

The  Office  of  the  State  Examiner  is  related,  on  a  state  level,  with 
the  Superintendent  of  Public  Instruction  and  the  Legislative  Auditor. 
The  Superintendent  of  Public  Instruction  provides  the  Municipal  Division 
with  necessary  information  concerning  the  accounting  procedures  of  school 
districts  and  aids  in  the  examination  of  the  same.   The  Legislative  Auditor 
examines  the  Clerk  of  the  Supreme  Court  and  the  State  Treasurer  for  the 
State  Examiner's  office. 

On  the  federal  level,  the  office  of  the  State  Examiner  cooperates  with: 
the  Federal  Deposit  Insurance  Corporation  in  the  supervision  of  insured  non- 
member  banks;  the  Federal  Reserve  Bank  of  Minneapolis  in  the  examination 
and  chartering  of  state  banks  that  are  members  of  the  Federal  Reserve 
System;  and  the  Federal  Home  Loan  Bank  Board  in  the  supervision  of  two  state 
chartered  building  and  loan  institutions. 
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INVESTMENT  DEPARTMENT 

Organization 

General 

In  1913  the  office  of  the  Investment  Commissioner  was  created,  and  the 
State  Auditor  was  designated  ex  officio  the  Commissioner  (Section  24j  Chapter 
85,  Laws  of  1913).   In  1961  the  Uniform  Securities  Act  was  enacted  in  Montana 
as  the  "Securities  Act  of  Montana"  (also  known  as  the  blue-sky  laws).   The 
Securities  Act  repealed  the  older  laws  dealing  with  securities,  and  created 
anew  the  office  of  Investment  Commissioner,  again  designating  the  Auditor 
ex  officio  the  Commissioner „  The  provisions  of  the  Securities  Act  are 
codified  in  Chapter  20,  Title  15,  R.C.M.  1947. 

Under  the  Securities  Act  the  Auditor  ex  officio  Commissioner  has 
general  supervision  and  control  of  the  administration  of  the  securities 
laws;  no  mention  is  made  of  an  Investment  Department  or  a  Deputy  Commissioner, 
In  practice,  however,  the  State  Auditor  appoints  a  Deputy  Investment 
Commissioner  who  heads  a  division  of  the  Auditorls  office  known  as  the 
Investment  Department.   The  powers  and  duties  of  the  Investment  Commissioner 
are  performed  by  the  Department  in  his  name  with  his  general  approval  and 
review.  Because  of  this  practice,  this  report  describes  the  Investment 
Department. 

As  expressed  by  the  Deputy  Investment  Commissioner,  the  purpose  of  the 
Investment  Department  is  to  administer  the  securities  laws  of  Montana.  The 
purpose  of  the  securities  laws,  in  turn,  is  to  protect  the  public  in  buying 
and  investing  money  in  securities. 

The  office  of  the  Department^ is  located  in  the  State  Auditor's  office 
in  the  Capitol  Building  in  Helena.   The  Department  relies  primarily  on 
the  Attorney  General's  office  for  legal  counsel;  however,  the  Auditor's 
office  retains  private  counsel  on  a  part-time  basis,  and  the  Investment 
Department  has  access  to  this  attorney. 


Department  Activities 

In  the  administration  of  the  Securities  Act  of  Montana  the  primary 
responsibilities  of  the  Department  are:   (1)  the  registration  of  broker- 
dealers,  securities  salesmen,  and  investment  advisers;  and,  (2)  the 
registration  of  certain  securities  sold  in  this  state.   The  Department 
checks  to  see  that  the  provisions  of  the  Securities  Act  and  its  rules  and 
regulations  are  being  complied  with  before  and  after  the  registration.   Its 
functions  are  mainly  administrative  in  nature. 
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The  Investment  Commissioner  also  is  given  the  quasi-legislative 
authority  to  adopt  rules  and  regulations  to  carry  out  the  Securities  Act 
(Section  15-2024  [1],  R.C.M„  1947).   In  1964  eleven  of  these  rules  were 
adopted  by  the  Department;  none  has  been  adopted  since» 

The  quasi-judicial  powers  of  the  Investment  Commissioner  include  his 
powers  to  issue  certain  orders  and  conduct  hearings.   (A  more  detailed 
description  of  those  orders  and  hearings  is  included  later  under  Program 
Description.)   The  Department  has  issued  very  few  orders  in  the  last 
several  years,  and  few  hearings  have  been  held.   The  quasi- judicial  powers 
of  the  Commissioner  are  practically  unexercised. 

Funding  and  Personnel 

Although  the  Investment  Department  collects  several  fees,  the  source 
of  the  Department's  funding  is  by  appropriation  to  the  State  Auditor's 
office  from  the  General  Fund»  For  the  1969-71  biennium  $57,663.00  is 
budgeted  for  the  Investment  Department;  $40,672,24  was  expended  by  the 
Department  in  the  1967-69  biennitim.   The  $57,663,00  budgeted  for  the 
Investment  Department  represents  approximately  12.5  per  cent  of  the  total 
appropriation  to  the  State  Auditor. 

The  Department  collects  several  fees,  as  follows:  original  registration 
fees,  annual  renewal  of  registration  fees,  annual  statement  fees,  license 
fees,  and  miscellaneous  fees.   The  fees  for  the  registration  of  securities 
are  based  upon  the  offering  price  of  the  issue  (Section  15-2016,  R.C.M.  1947), 
The  fees  collected  by  the  Investment  Department  in  the  1967-69  biennium 
totaled  $176,698,72,   $112,912.10  was  collected  in  fiscal  year  1970.  All 
fees  collected  by  the  Department  are  deposited  in  the  General  Fund,   It 
should  be  noted  that  in  fiscal  year  1970,  the  Department's  revenues  ($112,912.10) 
exceeded  its  expenditures  ($24,529,63)  by  $88,382,47,  or  by  nearly  500 
per  cent. 

The  personnel  of  the  Investment  Department  consist  of  a  Deputy 
Investment  Commissioner,  a  license  supervisor,  and  a  part-time  secretary, 
for  a  FTE  of  2,5. 

Program  Description — Administration  of  Montana  Securities  Act 

General 

The  Investment  Commissioner,  through  the  Investment  Department,  is  in 
charge  of  the  program  of  administering  Montana's  Securities  Act.   In  this  res- 
pect the  Department  has  two  primary  responsibilities:   (1)  registration  of 
broker-dealers,  securities  salesmen,  and  investment  advisors;  and,   (2)  reg- 
istration of  certain  securities  offered  for  sale  in  Montana. 
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Description 

Registration  of  Broker-Dealers,  Securities  Salesmen  and  Investment 
Advisers.   Under  the  law  it  is  unlawful  for  a  person  to  transact  business  in 
Montana  as  a  broker-dealer,  securities  salesman,  or  investment  adviser  unless 
he  is  registered  with  the  Investment  Commissioner  (Section  15-2006[l],  R.C.M. 
1947),   Certain  types  of  transactions  are  exempted  and  may  be  entered  into 
by  these  people  without  registration  (Section  15-2014,  R.CM.  1947).   The 
terms  "broker-dealer,"  "salesman,"  and  "investment  adviser"   are  defined  in 
the  law,  A  "person"  also  includes  a  corporation  or  a  partnership 

The  broker-dealer,  salesman,  or  investment  adviser  applies  for  registration 
by  filing  with  the  Department  application  papers  as  prescribed  by  the  Depart- 
ment.  Certain  information  is  required  to  be  included  in  the  application,  such 
as  financial  solvency,  education,  training,  experience,  etc.   Broker-dealer 
and  investment  adviser  applicants  must  submit  a  $100  original  registration 
fee  to  the  Department,   and  salesman  applicants  must  submit  a  $10  fee  and  a 
$5,000  bond. 

The  Department  issues  the  broker-dealer,  salesman,  or  Investment  adviser 
a  "license"  once  his  application  is  approved  and  he  is  registered.   There  is 
no  mention  of  this  license  in  the  law. 

The  Commissioner  may  order  the  denial,  suspension,  or  revocation  of  the 
registration  if  he  finds  that  the  order  is  in  the  public  Interest  and  that  the 
applicant  or  registrant  has  not  met  certain  requirements  (Section  15-2006[8], 
R.C.M.  1947).   The  Commissioner  may  make  investigations  or  examinations  as  he 
deems  necessary  to  determine  whether  such  an  order  should  be  made  (Section 
15-2019,  R.C.M.  1947).   If  the  order  is  made,  the  applicant  or  registrant 
may  request  a  hearing  (Section  15-2006 [9],  R.C.M.  1947).   Denial  orders  are 
sometimes  issued  if  the  application  papers  are  deficient,  but  no  registrations 
were  suspended  or  revoked  and  no  hearings  have  been  held  in  the  last  biennium; 
likewise,  very  few  investigations  have  been  conducted  by  the  Department  in 
the  last  several  years. 

The  registration  of  a  broker-dealer,  salesman,  or  Investment  adviser  is 
effective  until  the  1st  of  March  following  the  registration.   The  registration 
must  be  renewed  annually  thereafter  by  filing  with  the  Department  an  appli- 
cation containing  any  additional  or  changed  Information  from  that  contained 
in  the  original  application  (Section  15-2006[6],  R.C.M.  1947).   Broker-dealers 
must  also  file  an  up-to-date  financial  statement.   The  same  fees  as  required 
for  original  registration  must  also  be  submitted. 

In  the  1967-69  biennium,  the  Department  registered  36  broker-dealers, 
two  Investment  advisers,  and  1,647  salesmen,  for  a  total  of  2,191  registrations. 
(Salesmen  include  mutual  fund  salesmen  and  stock  brokers  employed  by  a  dealer- 
ship, such  as  D.A.  Davidson  &  Co.  in  Montana.) 
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Registration  of  Securities.   The  second  primary  responsibility  of  the 
Department  Involves  the  registration  of  securities.   Under  the  Securities 
Act  it  is  unlawful  for  a  person  to  offer  to  sell  a  security  in  Montana  un- 
less the  security  is  registered  with  the  Investment  Commissioner  (Section 
15-2007,  R.C.M.  1947).   Certain  specified  securities  are  exempted  from  regis- 
tration, including  government  bonds  and  stocks  listed  on  the  New  York,  Amer- 
ican, Midwest,  and  Pacific  stock  exchange  or  any  other  stock  exchange  res- 
istered  with  the  federal  Securities  and  Exchange  Commission.   A  "security" 
is  defined  in  the  Montana  Securities  Act  (Section  15-2004[ll],  R.C.M.  1947), 
and  includes  a  note,  stock,  bond,  debenture,  evidence  of  indebtness,  and 
investment  contract  among  many  other  things. 

There  are  three  separate  methods  of  registering  securities  with  the 
Department,  each  represented  by  a  separate  form  of  registration  statement. 
Each  method  is  designed  to  accommodate  certain  offerings  by  certain  issuers 
with  the  least  burdensome  impact  possible,  and  still  retain  the  basic  pur- 
pose of  the  act — protection  of  the  investing  public.   The  three  methods  are: 
notification,  coordination,  and  qualification.   A  detailed  description  of 
these  three  methods  is  complex  and  outside  the  scope  of  this  report.   Essen- 
tially, however,  registration  by  notification  is  a  simplified  procedure  for 
registering  "seasoned"  issuers;  registration  by  coordination  is  provided  for 
those  offerings  for  which  a  filing  is  also  being  made  or  has  been  made  under 
the  Federal  Securities  Act;  and  registration  by  qualification  is  provided  for 
those  offerings  which  are  not  eligible  for  registration  by  the  other  two 
methods.   Under  notification  the  accomplishments  of  the  issuer  in  a  sense 
speak  for  themselves,  and  with  coordination  the  federal  Securities  and  Ex- 
change Commission  has  reviewed  the  proposed  offering.   However,  under  qual- 
ification certain  specified  information  must  be  provided,  and  the  Investment 
Commissioner  has  some  limited  power  to  deny  the  registration  if  certain  re- 
quirements are  not  met. 

Generally  speaking,  because  of  the  information  that  must  be  provided  and 
requirements  that  must  be  met,  the  registration  procedures  prescribed  under 
the  Securities  Act  of  Montana  guarantee  to  some  extent  that  the  issuers  of 
securities  are  financially  sound  and  that  the  securities  being  offered  have 
an  adequate  investment  potential.   Not  only  is  the  Securities  Act  a  "Truth 
in  Securities  Law,"  but  it  also  vests  in  the  Investment  Commissioner  some 
limited  authority  to  pass  on  the  qualifications  or  merits  of  a  proposed  offering 
of  securities. 

Five  hundred  sixteen  securities  offerings  were  registered  with  the  De- 
partment in  the  1967-69  biennium.   Of  this  number,  approximately  95  per  cent 
were  also  registered  with  the  Securities  and  Exchange  Commission.   (The 
Securities  and  Exchange  Commission  technically  registers  interstate  secur- 
ities, while  the  Department  registers  intrastate  securities.) 

As  with  registration  of  broker-dealers,  salesmen,  and  investment  advisers, 
fees  are  collected  by  the  Department  when  securities  are  registered.   The 
rate  is  $100  for  the  first  $100,000  worth  of  initial  issue,  plus  l/20th  of 
1  per  cent  for  any  excess  over  $100,000,  with  a  maximum  of  $1,000.   An  addi- 
tional fee  is  collected  for  each  year  thereafter  for  securities  offered  for 
sale  during  that  year. 
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The  law  also  requires  that  financial  data  or  statements  be  filed  with 
the  Commissioner  annually  for  those  securities  which  are  registered  by  noti- 
fication or  qualification  and  are  still  being  offered  for  sale  (Section  15- 

2012[4][b],  R.C.M.  1947). 

The  Commissioner  is  empowered  to  issue  an  order  denying  effectiveness  to, 
or  suspending  or  revoking  the  effectiveness  of,  any  registration  statement 
if  he  finds  that  the  order  is  in  the  public  interest  and  that  certain  require- 
ments are  not  met  (similar  to  his  power  relating  to  registration  of  broker- 
dealers,  salesmen,  and  investment  advisers)  (Section  15-2012,  R.C.M,  1947). 
In  practice  the  procedure  used  by  the  Department  is  to  inform  the  issuer  that 
the  statement  is  deficient  in  some  manner,  and  a  denial  order  is  issued. 
The  statement  may  be  revised  or  made  to  conform  to  the  requirements,  and  then 
re-submitted.   Very  few  denial  orders  have  been  issued  in  the  last  several 
years,  aiid  no  investigations  or  examinations  have  been  held  relating  to  reg- 
istration of  securities  in  the  past  two  years. 

Funding  and  Personnel 

The  program  of  administering  the  Securities  Act  is  funded  by  appropriation 
from  the  General  Fund.   (See  Funding  and  Personnel  earlier  in  this  report 
for  a  detailed  description.)   A  Deputy  Investment  Commissioner,  a  license 
supervisor,  and  a  part-time  secretary  are  employed  in  the  program. 

Relations  With  Other  Agencies 

The  Investment  Department  has  no  formal  relations  with  any  other  state 
agency.   It  does,  however,  have  communications  with  the  federal  Securities 
and  Exchange  Commission  relating  to  its  functions. 
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INSURANCE  DEPARTMENT 


Organization 


The  Montana  Insurance  Department  is  created  by  Section  40-2702,  R.C.M, 
1947,  and  is  under  the  control  and  supervision  of  the  State  Auditor  who  is 
ex  officio  Commissioner  of  Insurance  (Section  40-2701,  R.C.M.  1947).*  The 
general  powers  and  duties  of  the  Commissioner  are  related  to  enforcing  the 
Montana  Insurance  Code  (Sections  40-2601  through  40-5359,  R.C.M,  1947), 

Basically,  the  insurance  industry  is  regulated  on  a  state  by  state  basis. 
That  is,  each  state  is  responsible  for  incorporating  insurance  companies 
within  the  state  (domestic  companies)  and  responsible  for  periodic  examination 
of  the  records,  financial  status,  etc,  of  such  domestic  companies.   Each  state 
also  passes  on  the  qualifications  of  companies  incorporated  in  other  states 
(foreign  companies)  to  do  business  in  the  state  and  theoretically  has  control 
and  supervision  over  the  foreign  companies'  activities  within  the  state  of 
qualification."-'  (The  Montana  Insurance  Commissioner  is  required  by  law  to 
examine  the  books  and  records  of  each  domestic  insurance  company  at  least 
once  each  three  years.   He  must  also  examine  the  records  of  each  insurer 
applying  for  a  Certificate  of  Authority  to  do  business  in  Montana  and  there- 
after may  examine  the  records  of  authorized  foreign  insurers  as  often  as  he 
deems  advisable  but  is  not  required  to  do  so,)   In  order  to  facilitate  regu- 
lation of  the  insurance  industry  the  National  Association  of  Insurance  Com- 
missioners (NAIC)  administers  a  system  of  periodic  examinations  whereby  all 
states  "pool"  their  examination  personnel,  and  reports  of  examinations  are 
made  available  to  all  states.   The  Montana  Insurance  Commissioner  hires  nine 
examiners  who  receive,  from  regional  officers  of  the  NAIC,  assignments  to 
conduct  examinations  of  insurance  companies,  both  domestic  and  foreign, 
throughout  the  United  States,   (The  examination  process  is  discussed  in  more 
detail  in  the  "Description  of  Programs"  section  of  this  report;  see  page  25  ) . 

Most  states  rely  on  the  Insurance  Department  of  the  domicilary  state  to 
enforce  the  insurance  laws  and  control  the  activities  of  its  domestic  insur- 
ance companies.   The  Insurance  Commissioners  exchange  information  regarding 
insurance  company  activities,  agents,  etc.  especially  when  questionable 


*The  office  of  the  State  Auditor  is  created  by  Article  VII,  Section  1  of 
the  Montana  Constitution.   The  Auditor  is  also  the  ex  officio  Investment  Com- 
missioner (Section  15-2001,  R.C.M.  1947),  has  control  and  supervision  of  the 
Office  of  the  State  Fire  Marshall  (Section  82-1201,  R.C.M,  1947),  and  is 
Director  of  the  State  Central  Payroll  System  (Section  25-501,  R.C.M.  1947). 
The  Auditor's  duties,  strictly  in  his  capacity  of  State  Auditor  and  as  Direc- 
tor of  the  Central  Payroll  System,  will  be  discussed  in  a  later  staff  report. 
The  Auditor's  duties  in  relation  to  the  State  Fire  Marshall  are  discussed  in 
the  September  18,1970  staff  report  on  Law  Enforcement  and  Public  Safety  and 
the  Auditor's  duties  as  ex  officio  Investment  Commissioner  are  found  elsewhere 
in  this  report. 

**Qualification  of  insurers  to  do  business  in  Montana  should  not  be 
confused  with  "incorporation"  which  involves  the  formation  of  a  corporation. 
All  insurers,  domestic  and  foreign,  must  qualify  to  do  business  in  Montana, 


-1,9- 


\^ 


Q 


practices  are  involved.   Disciplinary  action  taken  against  an  insurer  in' a 
domicllary  state  is  usually  recognized  and  duplicated  in  all  other  states 
within  which  the  insurance  company  is  qualified  to  do  business;  that  is,  if 
the  state  of  comicile  suspends  or  revokes  the  authority  of  a  domestic   insur- 
ance company,  the  authority  would  also  be  suspended  or  revoked  in  all  other 
states  where  the  company  does  business. 

The  Montana  Insurance  Department  presently  regulates  9  domestic  insurance 
companies  and  794  foreign  companies.   The  Montana  Insurance  Commissioner  ap- 
points a  Chif  Deputy  who  is  actually  in  charge  of  the  Insurance  Department 
(Section  40-2704,  R.C.M.  1947).   For  the  purpose  of  this  report  the  staff 
has  divided  the  operations  of  the  Department  into  five  "programs":   author- 
ization and  taxation  of  insurers,  examination  of  insurers,  licensing,  policy- 
holder service  and  enforcement.   These  programs  are  primarily  concerned  with 
six  functions  which  may  be  summarized  as  follows: 

1.  Incorporating  domestic  insurers  —  The  Chief  Examiner  must  approve 
the  proposed  Articles  of  Incorporation  of  insurance  companies  wishing 
to  incorporate  in  Montana.   The  Articles  are  also  approved  by  the  At- 
torney General  and  then  filed  with  the  Secretary  of  State  who  issues 
the  Certificate  of  Imcorporation.   There  are  only  nine  domestic  insur- 
ance companies  incorporated  in  Montana. 

2.  Authorizing  Insurers  to  do  Business  in  Montana  —  The  Chief  Exami- 
ner processes  all  applications  for  a  Certificate  of  Authority  to  do 
business  as  an  insurer  in  Montana.   He  determines  whether  the  insurer 
has  met  all  of  the  financial  and  other  requirements  of  the  Insurance 
Code  and,  if  a  foreign  insurer,  he  checks  with  other  states  where  the 
company  does  business  for  reports  on  its  general  reputation  and  finan- 

cial  status^^ _     _ . 

"'  The  Insurance  Commissioner  has  authority  to  suspend  or  revoke  a 

a  Certificate  of  Authority  for  a  variety  of  reasons  under  the  Insurance 
Code.   In  practice  Certificates  are  only  revoked  or  suspended  after  the 
same  has  been  accomplished  in  the  domicilary  state.   There  are  approxi- 
mately six  Certificates  per  year  suspended,  usually  because  of  suspen- 
sion by  the  home  state  for  financial  reasons  such  as  incorrectly  report- 
ing the  financial  condition  of  the  company.   According  to  the  Chief 
Examiner  there  have  been  no  suspensions  or  revocations  of  a  Montana 
domestic  insurance  company,  since  the  present  Insurance  Code  was  adopted 
in  1959. 

3.  Collecting  Premium  Taxes  from  Authorized  Insurers  —  Each  insurance 
company  qualified  to  do  business  in  Montana  must  submit  an  annual  state- 
ment and  an  annual  tax  report.   Coincident  with  the  filing  of  the  tax 
report  the  insurer  must  pay  a  tax  upon  the  net  premiums  received  by  it 
during  the  preceding  year  on  account  of  policies  covering  property, 
subjects,  or  risks  located  in  or  to  be  performed  in  Montana. 

4.  Examining  Insurer's  Books  and  Records  --  The  Montana  Insurance  Depart- 
ment cooperates  with  the  NAIC  in  examining  the  books,  records,  etc.  of 
insurance  companies.   The  Insurance  Commissioner  hires  examiners  who  are 
regionally  pooled  with  examiners  from  nine  other  states.   The  Insurance 
Departments  of  the  various  states  make  up  examination  schedules  for  their 
domestic  insurance  companies  and  notify  the  NAIC  when  an  examination  is 
due.   The  NAIC  then  notifies  regional  officers  who  assign  specific  exam- 
iners to  specific  companies. 
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^  5.   Licensing  Agents,  Solicitors  and  Adjusters  —  The  licensing  section 

of  the  Insurance  Department  issues  licenses  to  insurance  agents,  solici- 
tors, adjusters,  rating  organizations  and  insurance  vending  machines. 
Agents  and  solicitors  must  pass  an  examination  before  they  may  be  licensed. 
6.   Investigating  Complaints  from  the  General  Public  —  The  Insurance 
Department  provides  information  to  the  general  public  and  to  the  insurance 
industry  on  matters  pertaining  to  insurance  claims,  rates,  policies,  etc. 
and  acts  as  intermediary  between  Montana  insurance  policyholders  and 
insurance  companies. 

The  Insurance  Department  is  located  in  the  Capitol,  Helena.  Section 
40-2702,  R.C.M.  1947  provides  that  the  Insurance  Department  shall  be  located 
in  or  convenient  to  the  office  occupied  by  the  State  Auditor.   All  sections 
of  the  Insurance  Department,  except  the  policyholder  service  section,  are 
located  either  within  the  Auditor's  office  or  adjacent  thereto.   The  policy- 
holder service  section  is  located  one  floor  above  the  Auditor's  office. 

The  Insurance  Department  retains  legal  counsel. 

Funding  and  Personnel 

Personnel 

The  Insurance  Department  employs  10%  personnel  (FTE)-:   the  Chief  Deputy 
Insurance  Commissioner  (who  is  in  charge  of  the  Department  under  the  direction 
and  control  of  the  Auditor),  1  Chief  Examiner,  2%  employees  in  the  licensing 
section,  3  employees  in  the  policy  holder  service  section,  2  employees  in  the 
rates  and  forms  section,  and  1  secretary. 

Appropriations  and  Expenditures 

The  Insurance  Department  is  financed  by  General  Fund  appropriation  to^ 
the  State  Auditor.   The  appropriation  to  the  Auditor  encompasses  all  activi- 
ties under  his  jurisdiction.   An  amount  sufficient  to  support  the  Insurance 
Department  is  administratively  budgeted  by  the  Auditor  for  the  Insurance 
Department.*'-  The  table  on  the  following  page  shows  the  operational  budget 
of  the  Insurance  Department  for  the  current  biennium. 


o 


--In  addition  to  the  above  personnel,  the  Insurance  Commissioner  hires 
nine  examiners  who  work  under  the  direction  of  the  Chief  Examiner  in  the 
Insurance  Department  but  are  not  paid  by  the  Insurance  Department.   The  exam- 
iners travel  throughout  the  United  States  to  examine  the  records  of  insurers, 
both  domestic  and  foreign,  and  are  paid  by  the  insurers  so  examined.   See 
page  26  of  the  "Description  of  Programs"   section  of  this  report. 

**section  40-2702,  R.C.M.  1947  provides:   "Funds  adequate  for  the  main- 
tenance and  operation  of  the  insurance  department  shall  be  expressly  appropriated 
by  the  legislative  assembly,  and  shall  be  used  solely  for  the  purposes  for 
which  so  appropriated". 
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operational  Budget,  Insurance  Department,  1969-71  Biennium 

Fiscal  Year  1970  Fiscal  Year  1971 

Personal  Services  $95,130,00  $99,620.00 

Operation  19,200.00  19,625.00 

Capital  12,275.00  -0- 

TOTALS  $126,605.00  $119,245.00 

Biennial  Total:  $245,850.00 


The  $245,850  allocated  to  the  Insurance  Department  for  the  current 
biennium  represents  about  33  per  cent  of  the  total  appropriation  to  the  State 
Auditor  ($783,403.00),  and  compares  with  the  actual  expenditures  in  the  1967- 
69  biennium  of  $191,405.76. 

Collections 

The  Insurance  Department  collects  license  and  filing  fees  and  taxes  on 
insurance  premiums  (Sections  40-2726,  40-2821,  40-2826  and  82-2821,  R.C.M. 
1947).   The  license  fees  consist  mainly  of  agents'  fees,  appointment  fees, 
examination  fees,  and  annual  license  renewal  fees.   The  filing  fees  are 
primarily  certificate  of  authority  application  fees  and  annual  statement 
filing  fees. 

The  tax  on  insurance  premiums  is  in  lieu  of  all  other  taxes  except  real 
and  tangible  personal  property  taxes  (Section  40-2821  (5),  R.C.M.  1947), 

Total  collections  for  fiscal  year  1970  amounted  to  $4,931,699.58— 
$98,943.00  in  license  fees;  $254,065.56  in  filing  fees;  and  $4,578,691.02 
from  premium  taxes.   The  collections  were  distributed  as  follows: 

Fire  Department  Relief  Associations  (Section  11-1919,  R.C.M.  1947)  $345,552,65 
Volunteer  Firemen's  Compensation  Fund  (Section  11-2030,  R.C.M.  1947)  44,853.06 
Police  Retirement  and  Training  Fund  (Section  11-1834,  R.C.M.  1947)  345,552.65 
General  Fund  $4.195,741.22 

$4,931,699.58 

The  Insurance  Department's  source  of  income  and  manner  of  collection 
will  be  discussed  at  greater  length  under  "Description  of  Programs"  which 
begins  on  the  next  page. 
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Description  of  Programs 

Authorization  and  Taxation  of  Insurers 

General.   Section  40-2801 ,  R.C.M.  1947  provides  that  no  person  may  act 
as  an  insurer  and  no  insurer  may  transact  business  in  Montana  except  as 
authorized  by  a  Certificate  of  Authroity  issued  by  the  Insurance  Commissioner.* 

Section  40-2820,  R.C.M.  1947  provides  that  each  authorized  insurer  must 
file  with  the  Commissioner  an  annual  statement  of  its  financial  condition, 
transactions  and  affairs.  At  the  same  time  (on  or  before  March  1)  the  insurer 
must  file  an  annual  tax  report  and  pay  to  the  Commissioner  a  tax  of  2  per 
cent  of  net  premiums  received  on  account  of  insurance  policies  covering 
property,  risks,  subjects,  etc.  resident  or  located  in  Montana.   (The 
Legislature  raised  the  tax  to  2  3/4  per  cent  for  the  calendar  years  of 
1969  and  1970.)   Section  40-2826,  R.C.M.  1947,  provides  that  when  the  laws 
of  other  states  impose  a  higher  premium  tax  on  Montana  insurers  than  Montana 
law  imposes  on  insurers  from  that  state,  then  Montana  will  charge  the  higher 
tax  to  the  insurers  from  that  state  doing  business  in  Montana.   (This  is 
termed  a  "retaliation"  tax.) 

Section  40-2821  (5)  (6),  R.C.M.  1947,  provides  that  the  premium  tax 
IS  m  lieu  of  all  other  state,  county,  city,  district,  municipal,  and  school 
taxes,  licenses,  fees  and  excises,  except  taxes  on  real  and  tangible  personal 
property  located  in  this  state. 

Description.   1.  Qualification.  An  insurance  company  wishing  to  be 
qualified  to  do  business  in  Montana  files  an  application  for  a  Certificate  of 
Authority  (accompanied  by  the  applicable  fees  as  specified  in  Section  40- 
2726,  R.C.M.  1947)  with  the  Chief  Examiner  of  the  Insurance  Department. 
The  application  is  accompanied  by  additional  information  such  as  copies  of 
articles  of  incorporation,  bylaws,  financial  statements,  copies  of 
examination  reports,  specimens  of  policies  proposed  to  be  offered,  etc. 

Section  40-3812,  R.C.M.  1947  requires  the  Commissioner  to  act  upon 
an  application  for  Certificate  of  Authroity  within  30  days— that  is,  to 
either  issue  the  Certificate  or  issue  his  order  refusing  to  do  so. 


It  should  be  noted  that  Section  15-2299,  R.C.M.  1947  of  the  Business 
Corporation  Act  provides  that  no  foreign  corporation  may  transact  business 
m  this  state  until  it  has  been  issued  a  certificate  of  authority  from  the 
Secretary  of  State.  Foreign  insurance  companies  are  treated  as  an  exception 
to  this  law  as  they  are  qualified  to  do  business  by  the  Insurance  Commissioner 
and  granted  a  certificate  of  authority  from  the  Commissioner  rather  than  from 
the  Secretary  of  State.   The  Secretary  of  State  has  no  record  of  the  foreign 
corporations  qualified  as  insurance  companies  to  do  business  in  Montana. 

CIt  should  also  be  noted  that  Section  40-2611,  R.C.M.  1947  exempts  "health 
service  corporations"  (such  as  Blue  Cross  and  Blue  Shield)  from  the  application 
of  the  Insurance  Code,   Section  15-2304,  R.C.M.  1947  of  the  Nonprofit 
Corporation  Act  provides  that  such  corporations  are  subject  to  examination 
of  the  Attorney  General. 
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The  Chief  Examiner  determines  xirhether  or  not  the  applicant  insurance 
company  has  met  all  of  the  requirements  of  the  Insurance  Code  such  as 
sufficient  capital  funds  (Section  40-2807,  R.C.M.  1947),  special  surplus 
(Section  40-2808,  R.C.M«  1947),  sufficient  deposit  (Section  40-2809,  R.C.M. 
1947),  and  good  management  and  affiliations  (Section  40-2810,  R.C.M,  1947). 
If  the  applicant  is  a  foreign  insurance  company,  in  addition  to  checking 
on  statutory  requirements  the  Chief  Examiner  contacts  other  states  where  the 
company  is  doing  business  for  reports  on  its  general  reputation  and  financial 
status. 

The  Chief  Examiner  forwards  all  forms,  policies,  etc.  proposed  to  be 
used  by  the  applicant  insurance  company  to  the  rates  and  forms  section  of 
the  Insurance  Department  where  they  are  examined  for  compliance  with  the 
law  and  regulations  of  the  Department,   Sections  40-3701  through  40-3737, 
R.C.M,  1947  set  forth  general  requirements  and  standards  for  insurance 
policies.   In  addition,  special  requirements  are  set  forth  throughout  the 
Insurance  Code  for  different  types  of  insurance  policies  (life,  disability, 
credit  life,  property,  casualty,  farm  mutual,  benevolent  associations, 
reciprocal).  All  forms,  contracts,  policies,  etc.  must  be  approved  by 
personnel  in  the  rates  and  forms  section  before  a  Certificate  of  Authority 
will  be  issued;  this  section  also  must  approve  all  changes  in  policies  or 
forms  being  used  by  authorized  insurers.  The  Commissioner  is  consulted  on 
questionable  matters  and  has  the  final  authority  in  all  decisions.   In 
fiscal  year  1970,  approximately  19,000  forms  and  policies  (many  of  which 
consisted  of  numerous  pages)  were  examined,  approved  and  filed  by  the  rates 
and  forms  section.   The  19,000  figure  does  not  include  forms  which  were 
not  approved.   Personnel  in  the  rates  and  forms  section  estimate  that  10 
per  cent  of  all  forms  submitted  are  rejected  and  not  changed  (the  company 
must  then  withdraw  its  application  for  a  Certificate  of  Authority  or  have 
the  application  denied  by  the  Commissioner);  another  10  per  cent  are 
disapproved  but  subsequently  changed  by  the  company  to  meet  the  requirements. 
The  personnel  in  this  section  also  file  rate  schedules  submitted  by  rating 
organizations  and  Insurers.   There  were  approximately  5,000  rate  filings 
in  fiscal  year  1970. 

During  fiscal  year  1970,  61  insurance  companies  applied  to  do  business 
in  Montana;  46  were  granted  Certificates  of  Authority.  As  of  November  1, 
1970,  803  insurance  companies  were  authorized  to  do  business  in  Montana, 
only  9  of  which  were  doiriestic  corporations, 

2.   Annual  Statements  and  Taxation.   The  Chief  Examiner  devotes  approx- 
imately 60  days  a  year  to  processing  annual  statements  and  tax  reports  which 
are  submitted  by  each  insurance  company  qualified  to  do  business  in  Montana, 
Sections  40-2820(3)  and  40-2821(7),  R.C.M.  1947,  provide  that  the  Coinmissioner 
may  in  his  discretion  suspend  or  revoke  the  Certificate  of  Authority  of  any 
insurer  failing  to  file  its  annual  statement  or  pay  its  taxes  when  due. 
There  have  been  no  suspensions  or  revocations  for  either  of  these  reasons 
since  the  present  Insurance  Code  was  enacted  in  1959. 
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3.   Incorporation  of  Domestic  Insurers,   The  Insurance  Commissioner 
must  approve  all  proposed  Articles  of  Incorporation  of  insurance  companies 
wishing  to  incorporate  in  Montana.  Montana  insurance  corporations  may  be 
either  stock  insurers  (with  capital  divided  into  shares  and  owned  by  its 
stockholders)  or  mutual  insurers  (without  capital  stock,  the  governing 
body  of  which  is  elected  by  the  policyholders).   The  Chief  Examiner  inspects 
the  proposed  Articles  of  Incorporation  for  compliance  with  statutory 
requirements  (Section  40-4705,  R.C.M.  1947).   In  practice,  the  incorporation 
of  a  domestic  insurance  corporation  and  its  qualification  to  do  business  is 
accomplished  s imul taneous ly „  That  is,  the  Insurance  Commissioner  would  not 
approve  Articles  of  Incorporation  for  an  insurance  company  that  did  not 
meet  qualification  requirements~-see  page  24  . 

The  proposed  Articles  of  Incorporation  must  first  be  filed  (along  with 
applicable  fees)  with  the  Insurance  Commissioner,  approved  by  the  Attorney 
General  and  then  filed  with  the  Secretary  of  State  who  issues  the  Certificate 
of  Incorporation,  as  he  does  for  all  other  domestic  corporations.  The  Chief 
Examiner  has  authority  to  examine  Articles  of  Incorporation  but  submits  them 
to  the  Commissioner  for  final  approval.  One  domestic  insurance  company  was 
incorporated  in  fiscal  year  1970. 

Funding  and  Personnel.  The  Chief  Examiner  .processes  all  applications 
for  Certificates  of  Authority  and  all  proposed  Articles  of  Incorporation. 
He  confers  with  the  Chief  Deputy  Insurance  Commissioner  or  the  Commissioner 
on  any  questionable  matters.   There  are  two  employees  in  the  rates  and 
forms  section  who  examine  forms,  policies,  etc.  and  file  rate  schedules. 

In  fiscal  year  1970,  $223,248.66  was  collected  in  application  for 
Certificate  of  Authority  fees,  $19,225.00  in  filing  annual  statement  fees, 
$900  in  filing  articles  of  incorporation  fees,  and  $4,578,691.02  in  insurance 
premium  taxes— $26,610.98  of  which  were  retaliation  taxes,   (There  were 
additional  miscellaneous  filing  fees  amounting  to  $10,691,90  collected  by 
the  Insurance  Department  in  fiscal  year  1970  for  filing  other  documents 
such  as  bylaws;  certificate  fees;  service  of  process  fees;  etc.) 

A  portion  of  the  premium  taxes  collected  by  the  Insurance  Department 
are  deposited  into  the  Volunteer  Firemen's  Compensation  Account  in  the 
Earmarked  Revenue  Fund  (Section  11-2030,  R.C.M.  1947);  part  of  the  taxes 
are  distributed  to  cities  and  towns  for  the  use  of  fire  department  relief 
associations  (Section  11-1919,  R.C.M.  1947)  and  for  the  use  of  police 
retirement  and  training  funds  (Section  11-1834,  R.C.M.  1947).   The  remainder 
of  the  taxes  is  deposited  into  the  General  Fund.   See  the  Funding  and 
Personnel  section  of  this  report  page  22. 

Examination  of  Insurers 

General.   Section  40-2713,  R.C.M.  1947  provides  that  the  Insurance 
Commissioner  may  examine  the  affairs,  transactions,  accounts,  records,  and 
assets  of  each  insurer  authorized  to  do  business  in  Montana  as  often  as 
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lie  deems  advisable »  The  Conmissioner  must  examine  each  domestic  insurer 
(presently  nine  in  number)  not  less  than  once  every  three  years.   (The 
Insurance  Commissioner  from  each  state  is  responsible  for  seeing  that  each 
of  his  doro.estic  insurers  is  examined  periodically.)   Six  of  the  nine 
domestic  insurance  companies  were  examined  in  1969.   The  remaining  three  are 
scheduled  for  examination  in  1971,  1972,  and  1973. 

Description.   In  order  to  facilitate  the  examination  of  insurance 
companies  and  lessen  the  cost  to  the  states  and  to  the  insurance  companies 
the  central  office  of  the  NAIC  coordinates  the  examinations.  Each 
Insurance  Commissioner  schedules  the  periodic  examination  of  the  insurance 
companies  incorporated  under  the  laws  of  his  state.  When  an  examination  of 
a  certain  company  is  scheduled,  notice  is  sent  to  the  NAIC  office.   The 
central  office  in  turn  notifies  each  of  six  regional  offices.  Each  state 
within  a  region  hires  examiners  (the  Montana  Insurance  Commissioner  has 
hired  nine)  who  work  from  a  regional  "pool"  of  examiners.   If  an  insurance 
company  scheduled  to  be  examined  writes  20  per  cent  of  its  business  or 
$1  million  worth  of  business  within  a  region,  that  region  is  eligible  to 
send  an  examiner  from  the  pool  to  participate  in  a  scheduled  examination, 
(The  United  States  has  been  divided  into  six  regions  by  the  NAIC  -  Montana 
and  nine  other  states  are  in  one  region.) 

An  examination  encompasses  the  entire  operation  of  the  company  being 
examined — -its  books,  records,  accounts,  assets,  policy  service  efficiency, 
general  management,  etc,  Montana  receives  printed  reports  of  all 
examinations  made  of  insurers  doing  business  in  Montana  regardless  of 
whether  a  Montana  examiner  was  present. 

Funding  and  Personnel.   The  Chief  Examiner  within  the  Montana  Insurance 
Department  ultimately  supervises  the  nine  examiners  who  are  hired  by  the 
Insurance  Commissioner.  The  Chief  Examiner  is  personally  present  at  all 
examinations  of  domestic  insurance  companies  but  does  not  usually  take 
part  in  examinations  of  foreign  companies. 

Section  40-2717,  R.C.M.  1947  provides  that  the  insurer  being  examined 
must  pay  the  actual  travel  expenses,  a  reasonable  living  expense  allowance, 
and  a  per  diem  compensation  to  examiners,  A  uniform  allowance  has  been 
established  by  the  NAIC, 
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Cciicral.   The  licensing  section  issues  licenses  to  insurance  agents 
(including  life  and  disability  agents,  temporary  life  agents,  fraternal 
benefit  society  agents,  surplus  line  agents,  and  motor  club  agents). 
This  section  also  licenses  solicitors,  adjusters,  rating  organization 
insurance  vending  machines.-   The  requirements  which  must  be  met  before 
the  above  licenses  may  be  issued  are  set  forth  in  the  1947  Revised  Codes 
of  Montana  as  shown  in  the  table  below: 

Code  Sections  Setting  Forth  Licensing  Requirements 


Life  or  disability  insurance  agents 

Temporary  life  insurance  agents 

Agents  other  than  life  or  disability 

Solicitors 

Fraternal  Benefit  Society  agents 

Surplus  line  agents 

Motor  Club  agents 

Insurance  Vending  machines 

Adjusters 

Rating  Organizations 


40-3309 

40-3319 

40-3308 

40-3308  and  40-3321 

40-5346 

40-3414 

66-1103 

40-3322 

40-3327 

40-3648 
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"The  definitions  of  the  terms  used  above  are  as  follows: 

"Agent":  An  individual,  firm  or  corporation  appointed  by  an  insurer 
to  solicit  applications  for  insurance  or  annuities  or  to  negotiate  insurance 
on  its  behalf,  and  if  authorized  to  do  so  by  the  insurer,  to  effectuate  and 
countersign  insurance  contracts  (Section  40-3302,  R.C.M.  1947). 

"Solicitor":  An  individual  appointed  and  authorized  by  an  agent  to 
solicit  applications  for  insurance,  other  than  life  insurance  or  disability 
insurance,  as  a  representative  of  such  agent,  and  to  collect  premiums  there- 
on when  expressly  so  authorized  by  the  agent  (Section  40-3304,  R.C.M.  1947). 

"Fraternal  Benefit  Society":  An  incorporated  society,  without  capital 
stock,  conducted  solely  for  the  benefit  of  its  members  and  not  for  profit, 
operated  on  a  lodge  system  with  ritualistic  form  of  work,  having  a  repres- 
sentative  form  of  government  (Section  40-5301,  R.C.M.  1947). 

"Surplus  Line  Insurance":  Insurance  coverage  which  cannot  be  procured 
from  authorized  insurers  that  may  be  procured  from  unauthorized  insurers 
(Section  40-3410,  R.C.M.  1947),   Such  coverage  must  be  procured  through  a 
licensed  surplus  line  agent. 

"Motor  Club  Company":  Any  person,  firm,  co-partnership,  company,  etc. 
engaged  in  selling,  furnishing  or  procuring  motor  vehicle  services  such  as 
emergency  road,  insurance,  bail  bond,  legal,  financial,  theft,  map,  touring, 
and  towing  to  members  of  the  company  (Section  66-1101,  R.C.M,  1947). 

"Adjuster":  A  person  who,  on  behalf  of  the  insurer,  for  compensation  as 
an  independent  contractor,  investigates  and  negotiates  settlement  of  claims 
arising  under  insurance  contracts  (Section  40-3306,  R.C.M.  1947). 

"Rating  Organization":  A  person,  other  than  an  insurer,  who  has  as  his 
object  or  purpose  the  making  of  rates,  rating  plans  or  rating  systems.   The 
organization  considers  past  experience,  expenses,  profit  expected,  and  other 
factors  to  make  insurance  rates  (Section  40-3635,  R.C.M.  1947). 
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Description.   An  applicant  for  a  license   files  the  application, 
along  with  the  proper  fees,  (the  fee  schedule  appears  in  Section  40-2726, 
R.C.M.  1947),  with  the  licensing  section  of  the  Insurance  Department.   If 
the  applicant  meets  all  of  the  requirements,  the  license  is  issued  by  the 
licensing  section.   The  majority  of  licenses  issued  are  for  agents.   An 
applicant  for  an  agent's  license  files  a  sworn  application  which  sets  forth 
the  applicant's  identity,  residence,  personal  history,  business  record, 
experience,  etc.,  along  with  a  $10  filing  fee  and  a  $10  examination  fee. 
(Prior  to  applying  for  an  agent' s  license,  an  insurer  or  insurers  must 
have  filed  an  appointment  of  the  agent--for  which  a  $5  filing  fee  is 
charged.   One  agent  often  represents  numerous  insurers. )   The  application 
must  be  accompanied  by  a  certificate  of  an  officer  of  the  insurer  proposed 
to  be  represented  as  to  the  character,  business  record,  competence  and 
trust  worthiness  of  the  applicant. 

Written  examinations  are  given  once  a  week  to  applicants  for  agent's 
and  solicitor' s  licenses  (Motor  Club  agents,  fraternal  society  agents, 
and  adjusters  are  not  required  to  take  an  examination).   The  examinations 
are  administered  by  an  employee  in  the  policyholder   service  section  and 
cover   the  kinds  of  insurance  for  which  the  applicant  has  applied  to  be 
licensed,  as  well  as  general  questions  on  insurance  and  insurance  law. 

In  1969,  783  examinations  were  given;  674  applicants  passed  the 
examination  and  109  failed.  During  the  first  10  months  of  1970,  656 
applicants  have  taken  the  examination. 

The  licensing  records  are  maintained  by  means  of  IBM  cards  so  that 
renewal  listings  are  prepared  by  electronic  data  processing. 

During  fiscal  year  1970,  8,712  agent  licenses  were  issued  and/or 
renewed  by  the  licensing  section.   (Of  this  number  1156  were  original 
licenses  of  agents  and  solicitors).   There  were  8,671  agent  appointments 
by  insurers  filed,  involving  1920  individual  agents. 

The  licensing  section  estimates  that  approximately  5,800  letters  a 
year  are  sent  out  by  the  section  to  the  general  public,  insurance  agents 
and  insurers;  and  that  elephone  calls  regarding  licensing  problems  average 
8,000  per  year. 

Funding  and  Personnel.  There  are  two  employees  in  the  licensing  section; 
one  employee  in  the  policyholdeps  service  section  administers  examinations 

once  a  week. 

In  fiscal  year  1970  the  Insurance  Department  collected  $98,943  in 
license,  appointment,  and  examination  fees. 

Policyholder  Service 

General.   Personnel  in  this  section  provide  information  to  the  general 
public  and  to  the  insurance  industry  on  matters  pertaining  to  insurance  claims. 
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notes,  policies,  etc. ,  and  act  as  intermediaries  between  Montana  insurance 
policyholders  and  insurance  companies.   Complaints  received  from  dissatisfied 
policyholders  are  investigated  to  determine  the  liability  or  nonliability 
of  the  insurance  company.   When  the  personnel  in  this  section  determine  that 
the  claimant  has  a  legitimate  claim  they  request  the  insurance  company  to 
satisfy  the  complaint.   If  personnel  decide  that  the  claimant  does  not 
have  a  legitimate  complaint,  he  is  so  advised  and  usually  dismisses  the 
complaint. 

Description.   Complaints  are  recieved  in  the  policyholder  service 
section  by  telephone  or  mail.   If  a  complaint  or  question  cannot  be 
answered  completely  by  telephone  the  caller  is  requested  to  send  a  written 
complaint  to  the  Department.   There  are  an  average  of  30  telephone  calls 
day  handled  by  personnel  in  this  section.   All  written  complaints  received 
are  recorded  on  a  "Complaint  Sheet"  and  considered  until  they  are  resolved. 
The  procedure  for  resolving  a  complaint  varies  with  the  type  of  complaint, 
but  usually  involves  correspondence  with  the  insurance  company  and/ or  its 
agent,  medical  authorities,  and  the  complainant. 

The  largest  number  of  complaints  concern  health  and  accident  insurance 
and  the  largest  number  of  health  and  accident  complaints  concern  an  insur- 
ance company' s  denial  of  a  claim  because  of  alleged  "pre-existing"  conditions. 
(The  Insurance  Commissioner  reviews  a  list  of  complaints  each  month  to  deter- 
mine if  any  patterns  or  trends  have  developed, ) 

Personnel  in  the  policyholder   service  section  also  devote  time  to 
analyzing  insurance  policies  for  people  who  cannot  understand  a  policy' s 
intricate  language. 

During  the  first  eight  months  of  1970,  the  policyholder  service  section 
had  handled  660  written  complaints.   Of  these,  529  complaints  had  been  re- 
solved in  favor  of  the  complainant,  121  had  been  resolved  in  favor  of  the 
insurance  company  and  10  were  still  pending.   Of  the  660  complaints,   333 
involved  health  and  accident  insurance,  218  involved  casualty  insurance, 
87  involved  life  insurance  and  17  involved  fire  insurance. 

Funding  and  Personnel.  There  are  three  employees  in  the  policyholder 
service  section.  (One  employee  devotes  3%  hours  a  week  administering  the 
agent  examinations  for  the  licensing  sections  as  described  on  page  28. 
There  is  no  charge  to  the  public  for  the  services  rendered  by  this  section 
of  the  Insurance  Deparmtent. 

Enforcement 

General.   The  Insurance  Commissioner  is  given  general  authority  to  enforce 
all  provisions  of  the  Insurance  Code  by  Section  40-2709,  R.C.M.  1947.   Section 
40-2710,  R.C.M.  1947,  authorizes  the  Commissioner,  after  hearing  thereon,  to 
make  reasonable  rules  and  regulations,  necessary  for,  or  as  an  aid  to  carry 
out  the  provisions  of  the  Insurance  Code.   There  are  various  other  sections 
of  the  Insurance  Code  which  provide  for  specific   rule  making  authority  of 
the  Commissioner. 
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Section  40-2720,  R.C.M,  1947,  authorizes  the  Commissioner  to  hold 
hearings  for  any  purpose  within  the  scope  of  the  Insurance  Code  deemed 
by  him  to  be  necessary.   This  section  also  requires  the  Commissioner  to 
hold  a  hearing  upon  the  written  demand  of  any  person  aggrieved  by  any 
act,  threatened  act,  or  failure  of  the  Commissioner  to  act;  or  by  any 
report,  rule  or  order  of  the  Commissioner.   Section  40-2724,  R.C.M.  1947, 
provides  that  the  Commissioner  shall  sit  in  a  quasi- judicial  capacity 
in  conducting  a  hearing.   Section  40-2617,  R.C.M,  1947  provides  the  general 
penalty  for  conviction  of  a  violation  of  any  provision  of  the  Insurance 
Code  (a  fine  not  less  that  $50  nor  more  than  $1000,  or  imprisonment  in  the 
county  jail  for  not  less  than  30  days  nor  more  than  90  days).   Section  40-2709 
(4),  R.C.M.  1947,  provides  that  the  Commissioner,  after  hearing,  may  impose 
a  fine  not  to  exceed  $5,000  for  violation  of  the  Insurance  Code;  agents  or 
adjusters  may  not  be  fined  more  than  $500. 

Description.   Hearings  and  suspensions  or  revocations  of  Certificates 
of  Authority  or  of  licenses  of  agents  by  the  Insurance  Commissioner  occur 
infrequently.   According  to  the  Chief  Examiner  one  reason  for  the  infrequency 
is  that  there  are  only  nine  domestic  insurance  companies  which  the  Commissioner 
must  supervise.   These  companies  usually  comply  with  directives  or  orders 
of  the  Commissioner.   The  Commissioner  relies  on  the  state  of  domicile  to 
closely  supervise  the  foreign  insurance  companies  which  are  qualified  to  do 
business  in  Montana.   The  Chief  Examiner  has  stated  that  another  reason  for 
the  lack  of  hearings  for  enforcement  purposes  is  that  a  majority  of  the 
"enforcement"  actions  taken  by  the  Commissioner  do  not  involve  a  formal  hearing 
and  sometimes  do  not  involve  a  formal  revocation  or  suspension.   For  instance 
if  an  insurance  company  attempts  to  appoint  an  agent  who  is  considered  un- 
qualified by  the  Insurance  Department  personnel  the  Commissioner  so  notifies 
the  company.   (An  applicant  for  an  agent's  license  is  usually  well  known  to 
the  company  appointing  the  agent,  but  sometimes  the  Insurance  Department 
knows  of  unfavorable  circumstances  regarding  an  agent  in  his  relationships 
with  another  company).   In  addition,  if  the  Commissioner  is  made  aware  of 
grounds  for  suspension  or  revocation  of  an  agent's  license  (Section  40-3329, 
R.C.M,  1947)  he  first  notifies  the  agent  and  rather  than  be  the  subject 
of  a  hearing  the  agent  usually  voluntarily  surrenders  his  license. 

The  Commissioner  holds  an  average  of  two  hearings  a  year  involving 
revocation  or  suspension  of  an  agent's  license. 

The  Commissioner  suspends  an  average  of  six  Certificates  of  Authority 
of  foreign  insurance  {companies  each  year  under  Section  40-2814,  R.C.M.  1947 
which  provides  for  mandatory  revocation  or  suspension,  without  hearing. 
According  to  the  Chief  Deputy  Insurance  Commissioner,  the  majority  of  these 
suspensions  are  ordered  after  notice  of  suspension  of  the  insurer's  authority 
by  the  state  of  domicile  and  most  of  the  suspensions  involve  deficiency  of 
assets.   According  to  the  Chief  Examiner  there  has  never  been  a  revocation 
or  suspension  of  a  Certificate  of  Authority  of  a  domestic  insurance  company 
since  the  present  Insurance  Code  was  adopted  in  1959. 

Under  Section  40-2725,  R.C.M.  1947,  there  has  been  one  appeal  to  the 
District  Court  in  the  past  10  years  from  an  order  of  the  Insurance  Commissioner. 
The  order  was  issued  after  hearing  and  was  directed  to  an  insurer  to  cease 
and  desist  operating  in  a  certain  manner.   The  insurance  company  prevailed  on 
appeal . 
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According  to  the  Chief  Deputy  Insurance  Commissioner,  there  has  never 
been  a  fine  or  jail  sentence  ordered  for  violation  of  the  Insurance 
Code.   It  sould  be  noted  that  until  1969  a  fine  could  be  levied  only 
upon  a  conviction.   The  1969  Legislature  gave  the  Commissioner  authority 
to  levy  a  fine  after  hearing. 

Since  the  Insurance  Code  was  adopted  in  1959,  the  Insurance  Conimissioner 
has  held  a  total  of  six  hearings  for  the  purpose  of  adopting  rules.  (There 
have  been  six  rules  adopted  to  date).   Two  of  the  rules  are  procedural  and 
four  are  substantive.   The  first  rule  was  adopted  in  1963  under  the  general 
rule  making  authority  of  Section  40-2710,  R,  CM.  1947,  and  provides  that 
unless  an  application  for  an  agent  or  solicitor's  license  takes  the  written 
examination  within  six  months  from  the  date  of  application  the  application 
and  fees  will  be  forfeited. 

Rule  number  2  was  also  adopted  in  1963  and  provides  that  all  applicants 
for  a  temporary  life  insurance  agent  license  must  -take  and  pass  the  written 
examination  within  30  days  of  the  issuance  of  the  license. 

Rule  Number  3  was  adopted  in  1965  under  the  authority  of  Section  40-4758, 
R.  CM.  1947.   The  rule,  which  conforms  to  proposals  prescribed  by  the  NAIC, 
deals  with  the  regulation  of  domestic  stock  insurance  companies  with  respect 
to  proxies,  consents,  and  authorizations. 

Rule  number  4,  adopted  in  1967,  deals  with  solicitation  of  mutual  funds 
and  the  information  which  must  be  furnished  to  the  prospective  buyer. 

Rule  number  5,  also  adopted  in  1967,  deals  with  the  written  information 
required  to  be  given  to  an  insured  by  an  agent  when  attempting  to  induce  the 
insured  to  lapse,  forfeit,  surrender,  exchange  or  convert  his  existing  in- 
surance policy. 

Rule  number  6  was  adopted  in  December  1967  and  made  effective  April  1, 
1968.   It  deals  with  acceptable  rates  which  may  be  charged  for  credit  life  and 
credit  disability  insurance. 

Funding  and  Personnel.   The  Insurance  Commissioner  personally  presides  at 
all  hearings.   His  signature  appears  on  all  orders  for  revocation,  suspension 
or  for  adoption  of  rules. 

Relations  With  Other  Agencies 

The  Insurance  Department  checks  the  state  bonds  and/ or  insurance 
certificates  of  the  following  state  agencies  for  verification  of  the 
countersignature  of  the  licensed  agent  of  the  surety  company  and  also  for 
verification  of  the  power  of  attorney  of  the  surety  company  official  who 
executed  the  bond: 

Highway  Commission 

Fish  and  Game  Department 

Board  of  Examiners 

Department  of  Administration 

Department  of  Agriculture 

Livestock  Commission 

State  Board  of  Equalization 

Railroad  and  Public  Service  Commission 
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STATE  BOARD  OF  HAIL  INSURANCE 
Organization 


General. 

The  State  Board  of  Hail  Insurance  was  created  in  1917  under  Chapter 
196,  Laws  of  1917,  which  is  now  codified  as  Title  82,  Chapter  15,  R.C.M. 
1947.   The  purpose  of  this  agency  is  to  administer  a  program  of  hail  in- 
surance for  those  Montana  farmers  who  elect  to  be  covered  by  the  state 
program. 

The  Board  is  composed  of  five  members,  two  of  whom  serve  ex  officio, 
and  three  who  are  appointed  by  the  Governor.   Under  Section  82-1501,  R.C.M. 
1947,  the  State  Treasurer  and  the  Commissioner  of  Agriculture,  Labor  and 
Industry  are  the  two  ex  officio  members.   However,  since  the  enactment 
of  that  section  the  state  Constitution  was  amended  creating  a  Commissioner 
of  Agriculture  and  a  Commissioner  of  Labor  and  Industry  who  each  head  a 
separate  department.    Consequently  the  Commissioner  of  Agriculture  is 
an  ex  officio  member  of  the  Board  in  practice,  and  not  the  Commissioner 
of  Labor  and  Industry.   This  practice  would  seem  to  follow  legislative 
intent  and  is  consistent  with  the  agricultural  aspects  of  the  Board. 

The  three  appointed  members  serve  for  three  years,  and  are  appointed 
from  names  submitted  by  organized  farmer  societies  having  a  general  mem- 
bership in  the  state  (Section  82-501,  R.C.M.  1947).   One  of  these  appointed 
members  is  designated  as  chairman  of  the  Board  by  the  Governor.   The  chair- 
man is  also  the  administrator  of  the  staff,  although  the  law  makes  no  men- 
tion of  the  position.   All  members  of  the  Board  are  subject  to  removal 
for  cause  by  the  Governor. 

The  law  does  not  require  that  the  Board  hold  meetings.   In  practice 
the  Board  meets  approximately  five  times  per  year  at  its  office  at  502 
Lamborn  in  Helena. 

Due  to  the  small  size  of  this  agency  the  Board  has  no  internal  struc- 
ture to  speak  of.   Section  82-1501[2],  R.C.M.  1947,  states  that  the  Board 
has  full  charge  of  the  "department  of  hail  insurance."   There  is  no  other 
mention  of  this  department  in  the  law.   Currently  the  administrator  and  one 
secretary  staff  the  Helena  office.   During  the  summer  months  (hail  season) 
nine  adjusters  and  one  chief  adjuster  are  employed  by  the  Board  to  appraise 
hail  damaged  crops.   In  the  summer  of  1970  the  chief  adjuster  operated  out 
of  his  home  in  Lewis  town,  and  the  nine  other  adjusters  out  of  their  homes 
in  various  parts  of  the  state. 

Except  for  the  chairman-administrator.  Board  members  serve  without 
compensation,  but  they  are  reimbursed  for  travel  expenses  and  are  paid 
per  diem  while  engaged  on  Board  business. 

Any  needed  legal  counsel  is  provided  by  the  office  of  the  Attorney 
General, 
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Board  Activities 

The  activities  of  the  Board  itself  are  described  in  more  detail  later 
in  this  report  under  Program  Description.   Generally  speaking,  however,  the 
Board  itself  performs  very  few  functions,  and  the  functions  it  does  per- 
form are  essentially  administrative  in  nature. 

The  adminstrative  functions  of  the  Board  consist  of  hiring  staff  per- 
sonnel, approving  recommendations  of  the  administrator,  and  generally  re- 
viewing the  activities  of  the  hail  insurance  program.   The  Board  is  given 
certain  other  administrative  duties  under  the  law  (such  as  prescribing  forms 
and  informing  farmers  about  the  hail  insurance  program),  but  these  duties 
are  performed  by  the  staff  with  Board  approval. 

The  law  gives  the  Board  the  quasi-judicial  authority  to  hear  appeals 
from  farmers  who  are  dissatisfied  with  loss  adjustments  by  the  Board's  ad- 
justers, and  to  order  hearings,  subpoena  witnesses,  and  conduct  examinations 
to  secure  a  fair  and  impartial  appraisement  of  losses  by  hail  (Section  82- 
1516,  R.C.M.  1947).   In  practice  the  quasi-judicial  powers  and  duties  of 
the  Board  are  hardly  ever  exercised;  in  1969  one  loss  adjustment  was  ap- 
pealed to  the  Board,  and  the  Board  held  no  hearings. 

The  quasi-legislative  powers  of  the  Board  consist  of  prescribing  rules 
and  regulations  for  the  conduct  of  the  department  (Section  82-1501[2],  R.C.M. 
1947),  for  the  acceptance  of  a  crop  lien  by  the  Board  on  a  farmer's  crops 
(Section  82-1503[3],  R.C.M.  1947),  and  for  the  reduction  of  the  charge 
to  a  farmer  for  the  hail  insurance  in  case  his  crops  are  destroyed  by  means 
other  than  hail  (Section  82-1508,  R.C.M.  1947).   The  Board  has  exercised 
these  quasi-legislative  powers  by  prescribing  "stipulations  and  agreements" 
which  are  printed  on  the  application  form  for  hail  insurance  and  on  the 
hail  insurance  policy.   Most  of  these  stipulations  and  agreements  repeat 
the  requirements  of  the  hail  insurance  laws.   Others  relate  to  such  things 
as  the  extent  of  the  Board's  liability  for  losses,  the  amount  of  the  tax 
levy  (charge)  for  various  types  of  crop  coverage,  and  amounts  allowed  for 
a  reduction  in  charges.   An  example  is:   "There  will  be  no  liability  on 
grain  until  75  per  cent  of  the  plants  are  plainly  jointed."  Most  of  these 
rules  and  regulations  remain  unchanged  over  the  years,  except  for  the 
charges  levied  on  the  participating  farmers  each  year  for  the  insurance. 
In  practice  the  rules  are  proposed  by  the  administrator  and  adopted  by  the 
Board.   The  Board  itself  spends  practically  no  time  exercising  quasi- 
legislative  functions. 


Funding  .and  Personnel 

The  Board  of  Hail  Insurance  is  financially  self-supporting.   Revenue 
for  this  agency  is  derived  from  an  acreage  tax  which  is  levied  at  the  county 
level  on  the  property  of  eligible  Montana  farmers  who  elect  to  participate 
in  the  hail  insurance  program.   (A  complete  description  of  the  tax  levies 
and  how  they  are  determined  and  collected  is  included  later  in  this  report 
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under  Program  Description.)   The  revenue,  received  annually,  is  deposited 
into  the  Hail  Board's  Agency  Fund  account  with  the  state  Treasurer  (Section 
82-1511,  R.C.M.  1947).   Expenditures  of  the  Board  came  out  of  the  Agency 
Fund  account. 

The  expenditures  of  the  Hail  Insurance  Board  may  be  divided  into  four 
categories,  as  follows: 

1.  Administrative 

2.  Loss  payments  to  farmers 

3.  Refunds  to  farmers 

4.  Payments  to  counties  and  to  the  General  Fund 

The  administrative  expenses  of  the  Board  include  salaries  and  wages, 
employee  benefits,  operation  expenses,  and  capital  expenses.   The  Legis- 
lature appropriates  funds  for  these  expenses.   Funds  for  the  administrative 
expenses  are  transferred  from  the  Agency  Fund  account  to  the  Board's 
Earmarked  Revenue  Fund  account  by  the  Treasurer  (Section  82-1511,  R.C.M. 
1947).   Administrative  expenses  of  the  Board  for  the  1967-69  biennium  to- 
taled $81,408.   Its  appropriation  for  the  1969-71  biennium  is  $95,993. 

The  loss  payments  are  payments  to  farmers  who  participate  in  the  hail 
insurance  program  and  who  suffer  hail  damage  to  their  crops.   (The  method 
of  determining  the  amount  of  the  loss  to  be  paid  is  described  under  Pro- 
gram  Description. )   Loss  payments  are  paid  out  of  the  Agency  Fund  account 
and  totaled  $931,860.22  in  the  1967-69  biennium.   Losses  for  fiscal  year 
1970  totaled  $541,089.23. 

If  at  the  end  of  a  hail  season  the  Board  determines  that  more  funds 
are  accumulating  from  the  current  year's  levies  than  were  estimated  when 
the  levy  was  made,  and  that  the  funds  are  in  excess  of  the  need  for  the 
payment  of  the  Board's  expenditures  (mainly  losses),  the  Board  may  refund 
to  the  participating  farmers  on  a  pro  rata  basis  the  excess  (Section  82- 
1507,  R.C.M.  1947).   After  all  hail  losses  were  paid  in  full  a  36  per 
cent  refund  of  the  1969  tax  levy  was  returned  to  each  participating  farmer 
in  fiscal  year  1970.   The  tax  levy  (or  premium  volume)  for  fiscal  year 
1970  was  $826,680.32. 

Under  the  law,  one  per  cent  of  the  gross  annual  levies  collected  in 
each  county  for  the  hail  insurance  program  is  paid  back  to  the  county  upon 
warrants  drawn  by  order  of  the  Board.   Two  per  cent  of  the  gross  annual 
levies  collected  for  the  whole  state  is  transferred  to  the  General  Fund. 
Both  of  these  amounts  come  out  of  the  Agency  Fund  account  (Section  82-1511, 
R.C.M.  1947).   The  purpose  of  these  payments  is  apparently  to  reimburse 
the  counties  and  the  state  for  its  administrative  costs. 

The  law  provides  for  the  maintenance  of  a  reserve  within  the  Agency 
Fund  account  which  may  not  exceed  $1,200,000  (Section  82-1507,  R.C.M.  1947). 
The  purpose  of  the  revenue  is  to  provide  funds  if  hail  losses  ever  exceed 
revenue  from  the  tax  levies.   The  Board  may  draw  from  the  reserve  to  pay 
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costs  of  administration,  interest,  and  losses.   As  of  the  date  of  this 
report  the  reserve  fund  has  reached  its  limit.   The  reserve  is  invested 
by  the  administrator  with  the  approval  of  the  Board.*   Interest  earned 
on  the  investments  is  transferred  to  the  Earmarked  Revenue  Fund  account 
to  help  pay  for  the  administrative  expenses. 

The  Board  of  Hail  Insurance  currently  employs  its  chairman  as  the 
administrator  (or  executive  secretary)  and  one  secretary  full-time.   During 
the  summer  months  a  chief  adjuster,  nine  adjusters,  and  an  additional 
secretary  are  employed.   The  chief  adjuster  is  employed  for  the  period 
commencing  June  1st  and  etiding  September  15th  of  each  year;  the  nine  othe'r 
adjusters  are  employed  from  June  15th  to  September  15th, 

Under  the  law  the  Board  is  required  to  appoint  three  men  in  each 
county  to  act  as  appraisers  (appraisers  and  adjusters  are  synoymous) 
(Section  82-1515,  R.C.M.  1947).   The  men  so  appointed  must  be  actively 
engaged  in  farming  or  have  had  practical  experience  in  farming;  they  are 
supposed  to  be  selected  from  names  submitted  by  regularly  organized 
farmers'  societies  in  the  various  counties,  unless  names  are  not  submitted. 
The  Board  does  not  do  this  in  practice.   In  actuality  it  appoints  (hires) 
ten  adjusters  for  the  whole  state.   These  adjusters  are  usually  school 
teachers  who  do  not  teach  during  the  summer  months. 


''See  the  April  10,  1970  staff  report  on  the  Investment  of  State 
Funds  —  Supplement  No.  1  to  Report  on  Department  of  Administration. 
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Program  Description — Administration  of  Hail   Insurance 


General 


In  accordance  with  the  provisions  of  Title  82,  Chapter  15,  R.C.M.  1947, 
the  Board  and  its  staff  administer  a  program  of  hail  insurance  for  those 
Montana  farmers  who  elect  to  participate  in  the  program.   The  purpose  of 
this  program  is  to  provide  insurance  for  hail  damage  to  crops  at  a  low 
cost  to  the  farmer.   Generally,  this  program  involves  processing  appli- 
cations for  hail  insurance,  collecting  tax  levies  (premiums)  at  the  county 
level,  and  paying  losses  to  farmers  for  hail  damage. 

Description 

The  description  of  the  administration  of  the  hail  insurance  program 
can  be  broken  down  into  the  steps  that  a  farmer  and  the  Board  and  its  staff 
take  in  providing  the  insurance,  from  the  application  to  the  payment  for 
losses.   Following  is  a  description  of  the  program  broken  down  into  those 
steps.   What  the  Board  itself  and  its  staff  do  in  relation  to  each  step 
is  described. 

Application.   A  farmer  may  obtain  the  hail  insurance  provided  through 
the  Board  by  filling  out  an  application  form  and  filing  it  with  the  county 
assessor  in  the  county  where  his  crops  are  growing.   The  application  form 
is  supplied  by  the  Board.   It  contains  blanks  to  obtain  the  necessary  in- 
formation from  the  farmer  (location,  crop,  amount,  etc.).   The  form  also 
has  other  information  already  printed  on  it  by  the  Board  which  informs 
the  farmer  about  the  hail  insurance  program,  such  as  the  current 
premium  rates  and  coverage  provided  (the  determination  of  rates  and  cover- 
age are  described  later  in  this  report). 

In  practice  the  Board's  staff  (administrator  and  secretary)  sends  the 
application  forms  in  April  of  each  year  to  those  farmers  who  participated 
in  the  program  the  year  before.   Forms  can  also  be  obtained  at  the  county 
assessor's  office.   The  farmer  is  required  to  file  the  application  no  later 
than  August  15  (Section  82-1501,  R.C.M.  1947).   When  the  application  is 
filed,  the  county  assessor  may  further  explain  the  hail  insurance  program 
to  the  fai-mer.   The  insurance  is  effective  at  noon  the  day  following  the 
acceptance  of  the  application  by  the  county  assessor. 

No  owner  of  land  who  has  more  than  one  year's  delinquent  taxes  of  his 
land  is  allowed  hail  insurance,  but  the  county  assessor  may  accept  the 
application  if  the  applicant  furnishes  a  crop  lien  under  the  rules  and 
regulations  prescribed  by  the  Board  (Section  82-1503,  R.C.M.  1947).   In 
practice  the  Board  has  not  adopted  such  rules  and  regulations,  and  a  crop 
lien  is  seldom  needed. 
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After  the  application  has  been  accepted  by  the  county  assessor  it 
is  recorded  and  sent  to  the  administrator  of  the  Board  for  his  review  and 
approval.   A  hail  insurance  policy  is  then  sent  to  the  farmer  by  the  staff, 
containing  the  same  information  that  was  on  the  application  form.   In 
fiscal  year  1970,  2,911  policies  of  hail  insurance  were  issued  to  Montana 
farmers;  this  represents  approximately  20  per  cent  of  the  grain  farmers 
in  Montana. 

Levies.   The  hail  insurance  program  is  paid  for  by  collecting  a  tax 
levy  from  each  farmer  who  applies  for  the  insurance.   This  tax  is  collected 
by  the  counties  as  part  of  their  annual  property  tax  levy.   However,  the 
applicant  may  elect  to  pay  the  county  assessor  cash  for  the  insurance  when 
he  applies;  in  that  case  he  gets  a  four  per  cent  discount  on  the  regular 
rate. 

The  amounts  of  the  regular  rates  to  be  levied  are  set  by  the  Board 
and  prescribed  for  the  counties  by  the  Board  of  Equalization  each  year,  be- 
fore the  next  hail  season.   Under  the  law  the  Board  is  directed  to  annually 
estimate  the  amount  required  to  pay  for  all  losses,  interest  on  warrants, 
and  costs  of  administration,  and  to  recommend  to  the  Board  of  Equalization 
the  amount  that  should  be  levied  upon  each  farmer  who  participates  in  the 
program  (Section  82-1506,  R.C.M.  1947).   The  Board  of  Equalization  must 
follow  the  Hail  Board's  "recommendations."   In  estimating  the  amount  of  the 
levy  to  be  charged  the  administrator  reviews  the  history  of  hail  losses  in 
each  county.   A  nationally  recognized  rate  publication  is  also  relied  on. 
The  state  is  divided  into  six  districts  (or  zones)  which  have  similar  past 
histories,  and  rates  are  recommended  for  each  of  these  districts.   (Under 
Section  82-1506[4],  R.C.M,  1947,  the  Board  may  establish  these  districts.) 
In  practice  the  administrator  obtains  Board  approval  of  his  recommended  rates, 
and  the  Board  of  Equalization  then  prescribes  the  levies  in  accordance  with 
the  recommendations. 

By  law  the  rate  may  not  exceed  $1.20  per  acre  of  nonirrigated  land 
sown  to  grain  crops,  $2.40  per  acre  on  irrigated  lands,  and  $1.20  per  acre 
on  lands  producing  hay  crops  (Section  82-1506[l],  R.C.M.  1947).   These 
maximums  are  10  per  cent  of  the  maximum  insurance  coverage  allowed.   The 
lowest  rate  that  may  be  established  is  48<;;  per  acre  on  lands  sown  to  grain 
crops,  and  a  proportionate  amount  on  lands  sown  to  hay  crops. 

In  practice  the  Board  will  insure  practically  any  kind  of  crop,  as 
follows:   wheat,  oats,  flax,  barley,  rye,  corn,  speltz,  alfalfa,  peas, 
beans,  mustard,  saf flower,  rape,  sugar  beets,  and  potatoes.   Rates  are  es- 
tablished for  each  of  these  crops  in  each  district.   The  rates  are  printed 
on  the  application  form,  and  a  levy  list  is  sent  to  the  county  assessors 
by  the  staff. 

As  mentioned  previously,  the  tax  levies  to  pay  for  the  insurance  pre- 
miums are  collected  by  the  counties  in  the  same  manner  as  property  tax 
collections.   The  county  treasurer  is  required  to  place  these  collections 
(and  also  any  cash  payments)  in  a  hail  insurance  fund  (Section  82-1503[2], 
1947),   The  money  is  then  remitted  to  the  State  Treasurer  who  deposits  it 
in  the  Agency  Fund  account  (described  previously  under  Funding  and  Personnel). 
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Losses .   If  a  policy  holder  suffers  damage  to  his  insured  crops  due 
to  hail,  he  reports  this  fact  to  the  administrator  on  claim  forms  pro- 
vided for  such  purpose.   This  report  must  be  made  within  three  days  (Section 
82-1514,  R.C.M.  1947).   The  claims  are  checked  by  the  administrator  and  for- 
warded to  the  chief  adjuster,  who  supervises  the  other  nine  adjusters.   The 
chief  adjuster  makes  a  record  of  the  loss  claim  and  assigns  one  of  the 
adjusters  to  travel  to  the  locality  and  appraise  the  loss. 

The  adjuster  appraises  the  amount  of  the  loss  to  a  crop  by  going  into 
a  field  with  the  farmer  and  picking  a  row  of  crops  at  random  that  is  agree- 
able to  both  the  adjuster  and  the  farmer.   He  proceeds  to  cut  100  stalks 
of  the  particular  crop  at  the  root  line,  and  estimates  the  amount  of  dam- 
age to  each  of  these  stalks.   The  average  loss  of  all  100  stalks  represents 
the  percent  loss  for  the  entire  field.   After  determining  the  damage,  the 
farmer  is  asked  to  sign  the  appraised  loss  claim  form. 

If  the  farmer  is  dissatisfied  with  the  appraisel,  the  adjustment  is 
deferred  for  a  week  to  ten  days  in  order  to  give  the  farmer  more  time.   In 
the  event  the  farmer  refuses  to  sign  the  loss  claim  after  a  re-examination 
of  the  damage,  the  administrator  sends  the  chief  adjuster  to  the  farm 
along  with  the  first  adjuster  to  determine  if  the  adjustment  made  was  a 
correct  one. 

If  the  farmer  is  still  dissatisfied  with  and  refuses  to  accept  the  ad- 
justment made  by  the  adjusters,  he  has  the  right  to  appeal  to  the  Board 
(Section  82-1516[l],  R.C.M.  1947).   Of  the  483  reported  hail  losses  in  1969 
only  one  required  Board  review.   This  quasi- judicial  function  of  the  Board 
is  hardly  ever  exercised.   The  matter  may  also  be  submitted  to  arbitration 
of  three  disinterested  persons. 

Once  the  farmer  signs  the  loss  claim,  and  the  claim  is  approved  by  the 
administrator,  he  is  paid  for  the  full  amount  of  his  adjusted  loss  by  warrant 
issued  upon  the  authority  of  the  Board.   (The  law  allows  the  claim  to  be  paid 
in  two  installments,  under  Section  82-1517[l],  R.C.M.  1947.)   However,  in 
no  case  may  the  payment  for  loss  exceed  $12  per  acre  of  nonirrigated  grain 
crops,  $24  per  acre  on  irrigated  lands,  and  $12  per  acre  on  hay  crops. 
The  loss  must  also  equal  or  exceed  five  per  cent  of  the  total  value  of 
the  crop  insured  (Section  82-1517[2],  R.C.M.  1947),   These  maximum  coverages 
allowed  are  less  than  the  crops  are  usually  actually  worth  in  today's 
market. 

For  1969,  $541,089.23  was  paid  by  the  Board  for  hail  losses  to  par- 
ticipating farmers.   The  risk  insured  for  the  same  period  totaled  over 
$9,300,000. 

Miscellaneous  Functions.   The  Board  and  its  staff  perform  some  functions 
which  are  unrelated  to  the  above  three  categories  as  described  in  the 
following  material. 
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Under  Section  82-1508,  R.C.M.  1947,  the  farmer  may  apply  to  the  Board 
for  a  reduction  in  his  hail  insurance  levy  if  his  crop  is  destroyed  by  any 
other  cause  than  hail.   The  Board  provides  a  form  for  this  purpose  which 
the  farmer  sends  in  to  the  administrator  for  his  approval.   Rules  and  reg- 
ulations pertaining  to  this  statutory  right  are  printed  on  the  back  of  the 
application  form,  and  also  on  the  back  of  the  policy,  in  the  form  of  "stip- 
ulations and  agreements."  They  provide  for  the  amount  of  rate  reduction 
allowed  in  relation  to  the  time  of  the  hail  season  that  the  reduction  is 
asked  for. 

The  Board  prints  an  annual  report  which  is  sent  to  participating  far- 
mers each  year  at  the  time  the  application  forms  are  sent.   The  report 
is  compiled  by  the  staff,  and  contains  mostly  financial  information  of 
the  year's  hail  insurance  activities. 

Funding  and  Personnel. 

This  program  is  funded  entirely  by  the  charges  that  are  levied  on 
participating  farmers.   A  staff  of  13  is  employed  during  the  summer  months 
to  administer  the  program.   (See  Funding  and  Personnel  earlier  is  this 
report  for  a  more  complete  description.) 

Relations  With  Other  Agencies 

The  Hail  Insurance  Board  has  very  few  relations  with  other  state  agencies. 
As  previously  noted  in  this  report,  the  State  Treasurer  and  the  Commissioner 
of  Agriculture  are  ex-officio  members  of  the  Board.   The  Board  also  communicates 
with  the  Board  of  Equalization  regarding  the  establishment  of  tax  levies  for 
Hail  Insurance, 
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MILK  CONTROL  BOARD 


Organization 

The  Milk  Control  Board  is  established  in  Section  27-404,  R.C.M,  1947. 
The  stated  purpose  of  the  law  creating  the  Board  is  "...to  protect  and 
promote  public  welfare  and  to  eliminate  unfair  and  demoralizing  trade  practices 
in  milk  industry.   It  is  enacted  in  the  exercise  of  the  police  powers  of 
the  state."   (Section  27-402,  R.C.M.  1947),   The  Board  was  originally 
established  in  1935  as  an  emergency  measure  in  the  face  of  price  wars  which 
resulted  in  unsanitary  milk  and  inadequate  supplies;  the  milk  control  law 
was  rewritten  in  1939.  Reasons  for  the  law  are  found  in  the  legislative 
findings  of  fact  (Section  27-401,  R.C.M.  1947): 

(h)   That  milk  is  a  perishable  commodity,  which  is  easily 
contaminated  with  harmful  bacteria,  which  cannot  be  stored  for 
any  great  length  of  time,  which  must  be  produced  and  distributed 
fresh  daily,  and  the  supply  of  which  cannot  be  regulated  from  day 
to  day,  but,  due  to  natural  and  seasonal  conditions,  must  be  pro- 
duced on  a  constantly  uniform  and  even  basis; 

(i)   That  the  demand  for  this  perishable  commodity  fluctuates 
from  day  to  day  and  from  time  to  time  making  it  necessary  that 
the  producers  and  distributors  shall  produce  and  carry  on  hand  a 
surplus  of  milk  in  order  to  guarantee  and  insure  to  the  consum- 
ing public  an  adequate  supply  at  all  times,  which  surplus  must 
of  necessity  be  converted  into  by-products  of  milk  at  great  ex- 
pense and  offtiraes  at  a  loss  to  the  producer  and  distributor; 

(j)  That  this  surplus  of  milk,  though  necessary  and  una- 
voidable, unless  regulated,  tends  to  undermine  and  destroy  the 
milk  industry,  which  causes  producers  to  relax  their  diligence 
in  complying  with  the  provisions  of  the  health  authorities  and 
offtimes  to  produce  milk  of  an  inferior  and  unsanitary  quality; 

(k)   That  investigation  and  experience  have  further  shown 
that,  due  to  the  nature  of  milk  and  the  conditions  surrounding 
its  production  and  marketing,  unless  the  producers,  distributors, 
and  others  engaged  in  the  marketing  of  milk  are  guaranteed  and 
insured  a  reasonable  profit  on  milk,  both  the  supply  and  quality 
of  milk  are  affected  to  the  detriment  of,  and  against  the  best 
interest  of  the  citizens  of  this  state  whose  health  and  well- 
being  are  thereby  vitally  affected; 

(m)   That,  due  to  the  nature  of  milk  and  the  conditions 
surrounding  its  production  and  distribution,  the  natural  law  of 
supply  and  demand  has  been  found  inadequate  to  protect  the  in- 
dustry in  this  and  other  states,  and  in  the  public  interest  it 
is  necessary  to  provide  state  supervision  and  regulation  of  the 
milk  industry  in  this  state. 
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In  accord  with  Section  27-404,  R.C.M.  1947,  the  Milk  Control  Board 
consists  of  five  members  appointed  by  the  Governor,  with  the  consent  of  the 
Senate,  to  five-year  staggered  terms.  A  new  member  of  the  Board  is  appointed  each 
year;  no  full-term  member  may  succeed  himself.   A  Board  member  cannot  be 
connected  in  any  way  with  the  production,  processing,  distribution,  or  whole- 
sale or  retail  sale  of  milk  or  dairy  products.   Further  restrictions  in  this 
Section  are  that  an  appointee  must  not  have  held  either  elective  or  appointive 
public  office  for  two  years  immediately  preceding  appointment,  and  not  more 
than  three  members  of  the  Board  may  be  members  of  the  same  political  party 
or  residents  of  the  same  congressional  district.   During  his  term  of  office 
as  a  member  of  the  Board,  an  appointee  may  not  hold  any  other  elective  or 
appointive  public  office.   While  Section  27-404,  R.C.M,  1947  requires  the 
Board  to  meet  at  least  every  60  days,  meetings  are  usually  held  on  a  monthly 
basis.   Per  diem  of  $25  plus  expenses  of  attending  meetings  and  performing 
duties  assigned  by  the  Board  are  allowed  each  member,  but  no  member's  per 
diem  may  exceed  $1,500  per  year.   The  agency  head  --  Executive  Secretary  -- 
is  selected  by  the  Board  (Section  27-404,  R.C.M.  1947). 

Under  authority  established  in  Section  27-407,  R.C.M.  1947,  the  Board 
has  power  to  establish  minimum  producer,  wholesale  and  retail  prices  of  Grade 
A,  Class  I  milk  after  public  hearing.   The  Board  is  to  determine: 

.  .  .  what  prices  for  milk  in  the  several  localities  and  markets 
of  the  state,  and  under  varying  conditions,  will  best  protect  the 
milk  industry  in  the  state  and  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk  to  adults  and  minors  in  the  state,  and  be 
most  in  the  public  interest,  (Section  27-407,  R.C.M.  1947), 

The  staff  conducts  continuing  producer  and  distributor  cost  surveys,  the  re- 
sults of  which  are  available  for  the  consideration  of  the  Board  in  its  price- 
setting  capacity,'   Under  the  above  Section, 

The  board  shall  take  into  consideration  the  balance  between 
production  and  consumption  of  milk,  the  costs  of  production  and 
distribution,  and  prices  in  adjacent  and  neighboring  areas  and 
states,  so  that  minimum  prices  which  are  fair  and  equitable  to 
producers,  distributors  and  consumers  may  result. 

A  minimum  producer,  wholesale  or  retail  price  to  be  charged 
for  milk  shall  not  be  fixed  higher  than  is  necessary  to  cover  the 
costs  of  ordinarily  efficient  and  economical  milk  dealers,  inclu- 
ding a  reasonable  return  upon  necessary  investment. 

By  statute  (Section  27-427,  R.C.M.  1947),  temporary  four-member  local 
advisory  boards  from  affected  marketing  areas  are  appointed  by  the  Milk  Con- 
trol Board  prior  to  each  public  price  hearing  to  advise  and  assist  the 
Board.   The  1959  Legislature  substantially  revised  the  composition  of  the 
Milk  Control  Board,  providing  that  its  membership  be  changed  from  consumer 
and  industry  representation  to  the  present  citizen-consumer  representation  only. 
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At  this  time  provision  was  made  for  the  temporary  local  advisory  boards,  to 
be  composed  of  two  producer  representatives  and  two  distributor  representatives. 
The  act  of  1959  also  provided  that  natural  marketing  areas  be  established 
which  would  together  embrace  the  entire  area  of  the  state,  not  just  cities 
and  towns.  After  the  holding  of  public  hearings  provided  for  by  law  (Section 
27-406,  R.C.M.  1947),  twelve  natural  marketing  areas  were  established  by 
the  Milk  Control  Board  in  1960;  the  boundaries  of  these  areas  may  be  altered 
after  public  hearing.   Since  1966,  price  hearings  within  each  marketing  area 
have  been  replaced  by  statewide  public  hearings  authorized  in  Section  27-407, 
R.C.M.  1947.  For  such  statewide  hearings,  two  producers  and  two  distributors 
from  each  of  the  marketing  areas  are  appointed  by  the  Milk  Control  Board  to 
the  advisory  board  for  the  statewide  hearing.   (Because  of  the  limited  number 
of  distributors  in  Montana,  some  distributors  represent  more  than  one  marketing 
area.)  The  purpose  of  advisory  boards  is  to  fill  the  void  in  technical 
knowledge  of  the  industry  left  when  industry  members  were  eliminated  from  the 
Milk  Control  Board  by  the  1959  Legislature.  In  practice,  the  members  of  the 
temporary  advisory  boards  serve  as  litigants  to  present  the  views  of  the  milk 
producing  industry  to  the  Milk  Control  Board;  their  presentation  is  balanced 
by  the  information  gathered  by  the  staff  of  the  Milk  Control  Board  through 
independent  producer  and  distributor  cost  surveys  conducted  in  order  to 
protect  the  consimiing  public  in  accord  with  Section  27-407,  R.C.M.  1947, 
Advisory  board  members  from  outside  the  marketing  area  in  which  the  hearing 
is  held  receive  actual  and  necessary  expenses.   The  Executive  Secretary  has 
indicated  that  the  Board  would  prefer  annual  statewide  public  price  hearings; 
however,  the  average  time  span  between  price  hearings  has  been  1%  years. 
The  most  recent  price  hearing  was  held  in  November  of  1969.   Prior  to  that 
time,  a  hearing  was  held  in  May  of  1968. 


In  the  past,  the  cost  of  statewide  price  hearings  has  been  over  $3,000 
each.   Included  in  this  figure  is  the  substantial  cost  of  giving  notice  of 
the  hearing,  the  services  of  an  attorney  and  a  court  reporter,  rental  for 
the  auditorium  or  meeting  room  where  the  hearing  is  held,  and  the  expenses 
of  visiting  advisory  board  members  and  of  the  memTaers  of  the  Milk  Control  Board. 
The  Executive  Secretary  devotes  seven  or  eight  full  days  to  preparation  for 
and  participation  in  the  hearing,  together  with  necessary  post-hearing  work. 
A  total  of  approximately  five  days  is  spent  by  the  Board  in  participation  in 
the  hearing  and  post-hearing  deliberations.   The  expenses  of  local  advisory 
board  members  is  a  major  cost  item.   The  cost  of  the  November,  1969  price 
hearing  totaled  $4,283;  $2,027  of  this  amount  was  utilized  to  pay  the  local 
advisory  board  members'  expenses.   In  fiscal  1967  and  1968,  some  local  marketing 
area  price  hearings  were  held  in  addition  to  statewide  price  hearings.   Board 
members  did  not  attend  these  hearings;  instead,  they  utilized  the  trans- 
cript of  the  hearings  and  written  recommendations  prepared  by  two  hearings 
officers  (one  of  whom  was  the  Executive  Secretary).   A  price  hearing  was  held 
in  Libby  in  fiscal  1967  at  a  cost  of  $492;  price  hearings  were  also  held 
that  year  in  Miles  City,  Glendive,  and  Plentywood  at  a  total  cost  of  $1,243. 
In  fiscal  year  1968,  one  marketing  area  price  hearing  was  held,  the  cost 
of  which  was  $370. 

In  Section  27-426,  R.C.M.  1947,  the  Board  is  authorized  to  require  bonds 
additional  to  those  specified  by  statute  if  after  hearing,  it  determines  such 
additional  bonding  is  required  to  assure  payment  of  all  amounts  due  or  to 
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become  due  to  producers   from  any  producer  distributor.   Such  hearings  to 
increase  bonding  have  never  been  held.   Section  27-406  (b),  R.C.M,  1947 
authorizes  the  Board  to  adjust  boundaries  of  the  natural  marketing  areas 
after  hearing;  since  the  boundaries  were  established  following  revision  of 
the  milk  control  law  in  1959,  two  boundary  adjustments  have  been  made.   The 
change  to  statewide  price  hearings  from  marketing  area  price  hearings,  however, 
increases  the  ease  with  which  boundary  adjustments  may  be  made  in  the  future. 
A  reduction  in  the  number  of  marketing  areas  would  probably  facilitate  the 
achievement  of  uniformity  in  milk  pricing  throughout  the  state. 

Under  Sections  27-408  and  27-411,  R.C.M.  1947,  existing  licenses  may  be 
suspended  or  revoked  and  license  applications  may  be  denied  by  the  Board 
upon  due  cause  and  after  hearing.  Violation  of  any  provisions  of  the  milk 
control  law  or  of  any  lawful  order  or  regulation  of  the  Board,  failure  or 
refusal  to  make  required  statements  or  reports,  and  aggravated  delinquency 
in  the  payment  of  license  fees  constitute  causes  for  which  licenses  may  be 
suspended  or  revoked  (Section  27-411,  R.C.M.  1947).  Over  the  past  ten  years, 
no  licenses  have  been  revoked,  but  one  was  Suspended,   (Delinquency  in 
payment  of  assessments  and  general  noncompliance  with  the  milk  control  law 
and  regulations  of  the  Board  were  the  causes  for  the  suspension.)  Instead, 
the  practice  is  to  require  the  licensee  to  show  cause  before  the  Board  why 
his  license  should  not  be  revoked;  except  in  the  above-noted  instance, 
compliance  has  followed  the  enforcement  hearing.  One  or  two  show-cause 
hearings  are  held  before  the  Board  each  year,   (Hearings  are  also  authorized 
in  Section  27-405,  R.C.M.  1947.) 

Under  authority  of  Section  27-413,  R.C.M.  1947,  the  Board  establishes 
rules  affecting  reporting  requirements  and  auditing  and  licensing  procedures, 
and  general  rules  of  pleading  and  practice  have  been  set  by  the  Board  to  be 
utilized  in  price  hearings.   The  Board  issues  rules  and  regulations  con- 
cerning fair  trade  practice  in  the  dairy  industry,  as  authorized  in  Section 
27-414,  R.C.M.  1947.   In  effectuating  its  rule-making  authority,  the  Board 
holds  an  average  of  one  hearing  per  biennium  to  consider  rules  revision. 
The  hearing  normally  consumes  one  day,  and  the  Board  utilizes  two  more  days 
in  deliberations. 

No  procedural  rules  (for  the  government  of  the  Board's  own  meetings) 
have  been  established.   Rather,  the  mechanics  of  the  Board's  meetings  have 
evolved  through  custom  and  practice. 

The  Board  may  become  involved  in  legal  proceedings  as  part  of  its  en- 
forcement function.   In  Section  27-404,  R.C.M.  1947,  the  Board  is  directed 
to  so  enforce  the  milk  control  act  that  there  be  no  discrimination  against 
any  dealer  or  consumer.   Under  Sections  27-413  and  27-414,  R.C.M.  1947,  rules 
and  orders  issued  by  the  Milk  Control  Board  (including  those  governing  fair 
trade  practices)  have  the  force  and  effect  of  law,  and  may  be  enforced  by 
the  Board.   Section  27-422,  R.C.M.  1947  authorizes  the  institution  of  crim- 
inal proceedings;  Section  27-424,  R.C.M.  1947  authorizes  the  institution   of 
ccivil  actions;  and  Section  27-426,  R.C.M.  1947  directs  the  Board  to  bring 
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action  for  recovery  on  distributor  bonds.  Appeals  from  Board  orders  are 
sanctioned  by  Section  27-428,  R.C.M.  1947.   The  extent  of  litigation  has 
decreased  in  recent  years.  While  formerly  it  was  normal  for  the  Board  to  have 
five  or  six  court  cases  pending,  only  one  case  is  currently  in  litigation 
and  there  was  one  other  legal  proceeding  in  the  last  fiscal  year.  Under 
Section  27-424,  R.C.M.  1947,  the  unanimous  consent  of  the  Board  is  necessary 
before  injunctive  or  other  appropriate  relief  may  be  sought;  it  has  become 
the  practice  to  hold  show-cause  hearings  at  the  administrative  level  before 
taking  such  action.  Normally,  the  show-cause  hearing  is  sufficient  to 
resolve  the  problem. 

In  Section  27-424,  R.C.M.  1947,  the  Board  is  empowered  ".  .  ,  to  TnstT- 
tute  action  by  its  own  attorney  or  counselor  .  .  .  ."  At  least  since  1964, 
the  Board's  Executive  Secretary  has  been  an  attorney,  and  he  serves  as  the 
Board's  legal  counsel.   Under  Sections  27-422  and  27-424,  R.C.M.  1947,  the 
Board  may  also  utilize  the  services  of  county  attorneys  to  prosecute  viola- 
tions of  the  milk  control  law  and  those  of  the  Attorney  General  to  repre- 
sent it  on  appeal  to  Montana's  Supreme  Court.   Although  this  is  seldom  done, 
the  Attorney  General  is  kept  fully  informed  of  all  legal  action  taken  by 
the  Milk  Control  Board  and  receives  copies  of  all  pleadings. 

At  each  of  the  Board  meetings,  the  Executive  Secretary  files  his  legal 
report  with  the  Board.   These  are  status  reports,  and  discussion  consumes 
approximately  one-half  hour  per  meeting.   The  Board  exercises  discretion  over 
whether  to  take  action  or  to  compromise,  to  associate  counsel,  and  over 
whether  to  appeal.   In  addition  to  the  legal  report,  the  financial  statement, 
a  report  of  office  activities,  and  the  auditor's  report  is  presented  at  every 
Board  meeting.   The  Board  passes  on  all  salary  increases,  approves  the 
budget,  and  approves  modifications  of  base  plans  agreed  upon  by  distributors 
and  their  producers  under  Board  Regulation  21.   Such  review  of  administration 
consumes  approximately  three  hours  per  meeting. 

The  Board's  office  is  located  at  616  Helena  Avenue  in  the  city  of 
Helena.   The  staff  functions  to  aid  the  Milk  Control  Board  in  setting  of 
prices  and  to  assure  that  the  minimum  price  regulations  established  by  the 
Board  are  not  violated. 
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Following  is  the  agency's  organizational  chart,  as  prepared  by  the 
Executive  Secretary: 


MILK  CONTROL  BOARD 


nz 


EXECUTIVE  SECRETARY 

' 


MARKET  ANALYST 


COST  ACCOUNTANT 


AUDITORS 


Funding  and  Personnel 


Expenditures  of  the  Board  during  the  1967-69  bienriium  totaled  $196,418. 
The  table  below  is  a  breakdown  of  these  expenditures  by  fiscal  year  and  by 
line  item. 


o 


Expenditures,  By  Object,  Milk  Control  Board,  1967-69 


'"Fiscal  Year 
1968 


Personal  Services 
Operation 

Capital:   Equipment 
Totals 


$57 

693 

40 

056 

301 

Fiscal  Year 
1969 

$61,117 
37,251 


$98,050 
Biennial  total:    $196,418 


$98,368 


For  the  current  (1969-71)  biennium,  the  legislative  appropriation  to  the 
Board  totals  $243,957.   The  Board  receives  no  General  Fund  appropriation. 
The  operations  of  the  Board  are  financed  entirely  from  the  Earmarked  Revenue 
Fund:   Milk  Control  Board  Account. 


"All  expenditure  figures  in  this  report  for  fiscal  year  1968  were 
obtained  from  the  Executive  Budget,  p.  192;  figures  for  fiscal  year  1969 
were  obtained  from  the  Budget  Office. 
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An  annual  fee  of  $2,00  each  is  collected  from  all  licensees  under 
authority  of  Section  27-409,  R.CM.  1947.   These  fees  are  deposited  in  the 
General  Fund.  The  table  below  shows  the  sums  deposited  in  the  General 
Fund  from  this  source  over  the  past  six  fiscal  years. 


* 


$1 

,146 

1 

,090 

1 

,108 

1 

,096 

1 

,014 

948 

License  Fee  Collections,  Milk  Control  Board,  1964-69 
Fiscal  Year  Collections 

1964 
1965 
1966 
1967 
1968 
1969 

In  addition,  under  the  above  Section,  the  Board  levies  an  assessment  on  the 
total  volume  of  all  milk  sold  by  licensees.  Revenue  received  from  these 
assessments  is  deposited  in  the  Earmarked  Revenue  Fund:  Milk  Control  Board 
Account,  and  is  used  in  administration  and  enforcement  of  Title  27,  Chapter 
4,  R.C.M.  1947,  the  milk  control  law.  During  fiscal  year  1969,  these 
administrative  assessments  amounted  to  $112,018.   Because  disbursements  for 
the  fiscal  year  were  substantially  less  than  sums  appropriated,  the  Board 
reduced  assessments  from  2,5<:;  per  hundredweight  to  2,3(;;  per  hundredweight 
for  fiscal  year  1970.   In  fiscal  year  1971,  the  assessment  will  be  reduced 
to  2.25c  per  hundredweight.  It  may  have  to  be  raised  in  later  years. 

The  staff  of  the  Board  consists  of  7%  employees  (full-time  equivalent), 
The  Executive  Secretary  is  employed  as  a  part-time  administrator. 

The  sole  program  of  the  Milk  Control  Board — Administration  and 
Enforcement— is  discussed  on  the  following  pages. 


*State  of  Montana,  General  Fund  Revenue  Sources,  Department  of 
Administration,  Budget  Division,  October  22,  1969, 
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Program  Description  -  -  Administration  and  Enforcement 

General 

The  Administration-Enforcement  program  was  established  in  order  to  give 
staff  assistance  to  the  Milk  Control  Board  in  effectuating  its  duties  as 
prescribed  in  Title  27,  Chapter  4,  R.C.M,  1947,  and  to  assist  in  administration 
and  enforcement  of  that  act  and  Board  regulations  (especially  minimum  price 
regulations)  established  thereunder.   In  the  conduct  of  these  programs, 
the  staff  licenses  milk  producers  and  distributors;  collects  license  fees 
and  assessments;  compiles  milk  utilization  reports;  conducts  producer  and 
distributor  cost  studies;  and  audits  milk  plants. 

Description 

The  Milk  Control  Board  is  responsible  for  the  supervision,  regulation 
and  control  of  the  fluid  milk  industry  of  the  state.   Included  within  the  scope  of  its 
regulatory  powers  is  the  transportation,  processing,  storage,  distribution 
and  sale  of  milk  (Section  27-405,  R.C.M.  1947).   Under  Section  27-409,  R.C.M. 
1947,  milk  producers  and  distributors  are  licensed  by  the  Milk  Control 
Board  after  demonstrating  that  they  have  been  licensed  by  the  Livestock  San- 
itary Board.   The  purpose  of  the  Livestock  Sanitary  Board  license  is  to  in- 
sure the  sanitary  condition  of  dairies;  the  Milk  Control  Board  license  aids 
the  staff  of  the  agency  in  enforcement  of  the  milk  control  law  and  license 
fees  serve  as  an  additional  source  of  income  to  be  deposited  in  the  General 
Fund.   Normally,  Milk  Control  Board  licenses  are  issued  perfunctorily  upon 
certification  of  the  required  Livestock  Sanitary  Board  license.   (The  Milk 
Control  Board  staff  has  on  occasion  warned  the  Livestock  Sanitary  Board  of 
the  likelihood  of  an  applicant's  engagement  in  bootlegging  activities,  but 
if  the  Livestock  Sanitary  Board  license  is  issued,  the  Milk  Control  Board 
license  follows  on  application.)   The  table  below  shows  the  number  of  licenses 
issued  by  the  Board  during  fiscal  years  1968  and  1969. 

Licenses  Issued,  Milk  Control  Board,  1967-69 


Montana  Distributors 

Out-of-state  Distributors ...... 

Import  Jobbers 

Producer-Distributors 

Milk  Producers - 

Total , '507  474 


Fiscal  Year 

Fiscal  Year 

1968* 

1969** 

26  b 

22 

14 

14 

37 

36 

8 

8 

12 

11 

410 

383 

*Montana  Milk  Control  Board,  Annual  Report  of  Administrative  Activities, 
July  1,  1967  -  June  30,  1968. 

**Montana  Milk  Control  Board,  Annual  Report  of  Administrative  Activities 
and  Financial  Statement,  July  1,  1968  -  June  30,  1969. 
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Under  the  above  Section,  an  assessment  is  levied  on  the  total  volum.e  of  all 
milk  sold  by  licensees;  milk  fees  are  to  be  paid  quarterly.   The  staff 
determines  each  licensee's  assessment  in  accord  with  the  maximum  rates 
established  in  Section  27-409,  R.C.M.  1947,  or  lesser  rates  determined  by 
the  Board  to  be  adequate.  As  previously  noted,  the  present  rate  is  2.3c 
per  hundred  pounds  of  milk  sold  by  each  producer  and  each  distributor 
(4. Go  for  each  producer-distributor).   That  figure  will  be  reduced  to  2.25c 
per  hundredweight  in  fiscal  year  1971  (4.5c  per  hundredweight  for  each 
producer-distributor) , 

From  the  monthly  plant  reports  submitted  to  the  office  of  the  Board, 
statistics  are  compiled  monthly  and  result  in  the  compilation  and  publication 
of  reports  of  milk  utilisation  in  Montana.   By  statute,  current  information 
on  the  quantities  of  surplus  Grade  A  milk  available  in  the  marketing  areas 
must  be  maintained  (Section  27-406,  R.C.M.  1947).  As  noted  above,  producer 
and  distributor  cost  studies  are  conducted  (under  authority  of  Section  27-407, 
R.C.M.  1947)  to  aid  the  Board  in  its  setting  of  prices.   In  fiscal  year  1968, 
14  distributor  cost  studies  were  conducted;  this  number  increased  to  27  in 
fiscal  year  1969,  Likewise,  the  number  of  producer  cost  studies  increased 
from  72  in  fiscal  year  1968  to  115  in  fiscal  year  1969. 

These  administrative  activities  discussed  above  consume  approximately 
one-third  of  staff  time;  the  remaining  two-thirds  is  concerned  with  carrying 
out  the  milk  control  act  and  regulations  established  by  the  Board,  The 
five-man  crew  audits  individual  milk  plants  as  part  of  its  regulatory,  inspection 
function  (Sections  27-405  and  27-415,  R,C,M.  1947),   The  emphasis  of  the 
audit  is  not  with  the  usual  monetary  considerations;  rather,  the  concern  of 
the  audit  is  to  determine  the  accuracy  of  milk  processing, and  sales  reports. 
The  purpose  is  to  assure  that  the  producer  is  properly  compensated  by  the 
distributor  (milk  plant)  for  milk  delivered  and  utilized  by  the  plant. 
Producers  are  compensated  by  distributors  according  to  utilization  "  • 
by  the  plant  of  the  milk  delivered.  Not  all  Grade  A  milk  delivered  by  the 
producer  to  the  milk  plant  is  utilized  as  fluid  milk;  some  must  be  utilized 
in  manufactured  products.  Milk  utilized  in  this  manner  is  categorized  as 
Class  II  and  Class  III  milk  (defined  in  Section  27-403,  R.C.M,  1947);  the 
minimum  prices  to  be  paid  producers  for  Class  II  and  Class  III  milk  is  less 
than  that  set  by  the  Board  for  Class  I  milk.  The  staff,  in  accord  with  the 
formula  provided  in  Section  27-407,  R.C.M,  1947,  determines  the  minimum 
prices  to  be  paid  to  Grade  A  producers  by  licensed  distributors  for  Class  II 
and  Class  III  milk.  Surety  bonds  are  required  of  distributors  (Section  27- 
426,  R.C.M.  1947)  to  assure  proper  payments  to  producers.   The  monthly  reports 
of  the  plant  to  the  office  of  the  Board  are  checked  against  plant  records. 
If  the  usage  audits  reveal  discrepancies,  producer  pajnnent  adjustments  are 
made.  Usually,  underpayments  are  thus  recovered  for  producers,  although  in 
some  instances  overpayments  are  adjusted.  With  a  few  minor  exceptions,  each 
plant  in  the  state  is  audited  at  least  three  times  each  year. 
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Below  is  an  indication  of  industry  compliance,  from  the  1967-68  and 
1968-69  Annual  Reports  of  the  Milk  Control  Board: 

Industry  Compliance,  1967-69 

Fiscal  Year     Fiscal  Year 
1968  1969 

Distributors,  Producer-Distributors 
and  Jobbers  Reporting  Receipts 
and  Sales 97  91 

Number  of  Producer  Adjustments  Made 
During  Fiscal  Period  Through 
Usage  Audits 4,  743  4, 543 

Underpayments  Recovered  for  Pro- 
ducers   $20,961  $96,545 

Producer  Underpayments  determined 
by  Audit  and  under  Adminis- 
trative Appeal  and  in  court $103,611  0 

The  enforcement  function  is  performed  largely  by  the  staff.  As  previously 
noted,  the  amount  of  litigation  has  decreased.  The  Board  vests  primary 
responsibility  for  legal  proceedings  in  its  Executive  Secretary  (as  legal 
counsel).  However,  when  a  difficult  case  presents  itself,  it  is  brought 
before  the  Board  by  the  Executive  Secretary,  The  Board  then  instructs  the 
Executive  Secretary  as  to  action  to  be  taken.  Fifteen  administrative 
citations  were  issued  in  fiscal  year  1969,   Investigation  of  alleged  violations 
is  made  on  complaint;  some  spot-check  audits  are  also  conducted.  In  fiscal 
year  1969,  seven  complaints  were  received  while  15  alleged  violations  were 
investigated. 

Funding  and  Personnel 

Expenditures,  appropriations,  and  income  have  been  discussed  under 
the  organizational  section  of  this  report.  Of  the  7%  employees  of  the 
Milk  Control  Board,  the  Executive  Secretary  serves  as  a  part-time 
administrator.  The  seven  full-time  employees  are:   the  chief  clerk,  the 
statistician,  the  market  analyst,  the  cost  accountant,  and  three  auditors; 
the  latter  five  employees  comprise  the  field  creWe 

Relations  With  Other  Agencies 

The  statute  creating  the  Agriculture  and  Livestock  Council  (Section 
82-2901,  R.C.M.  1947)  provides  that  the  Executive  Secretary  of  the  Milk  Con- 
trol Board  is  to  be  a  member.   However,  the  Council  is  not  functioning. 

Under  the  statutes,  milk  producers  and  distributors  are  licensed  separ- 
ately by.  the  Milk  Control  Board  and  by  the  Livestock  S  mitary  Board,  as  des- 
cribed above.   According  to  the  Executive  Officer  of  the  Livestock  Sanitary 
Board,  the  purpose  of  the  Livestock  Sanitary  Board  license  is  to  insure  san- 
itary conditions  of  dairies.   The  license  fees  are  collected  separately  by 
the  two  Boards. 
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Section  27-405,  R,C.M„  1947  vests  the  Milk  Control  Board  with  power 
to  cooperate  with  the  State  Board  of  Health,  the  Livestock  Sanitary  Board, 
any  county  or  city  board  of  health,  or  the  State  Department  of  Agriculture, 
In  actuality,  there  is  little  relationship  between  these  agencies;  the 
Milk  Control  Board  does  rely  on  butterfat  testing  conducted  by  the  Dairy  &. 
Egge  Division  of  the  Department  of  Agriculture  to  confirm  butterfat  tests 
reported  by  distributors. 

Section  27-418,  R.C.M.  1947  provides  that  the  Board  will  promote 
and  foster  a  dairymen's  association  composed  of  licensees  in  each  established 
market  area  to  counsel  and  assist  the  Board  on  matters  such  as  price  schedules, 
In  this  capacity,  the  associations  were  to  be  considered  instrimientalities 
of  the  Board  and  receive  compensation  for  their  services.   This  Section  was 
enacted  in  the  original  permanent  milk  control  law  of  1939;  such  efforts  are 
not  currently  being  conducted  and,  to  the  knowledge  of  the  Executive 
Secretary,  never  have  been. 

The  USDA  sets  producer  prices  within  federal  marketing  areas  under 
authority  of  the  Agriculture  Marketing  Agreement  Act  of  1937  (7  U.S.C.  601). 
The  USDA  and  Milk  Control  Board  have  concurrent  jurisdiction  over  those 
plants  operating  within  Montana  whose  products  go  into  interstate  commerce. 
The  Board  is  authorized  to  cooperate  with  agents  of  the  USDA  by  Section 
27-421,  R.C.M.  1947. 


-50' 


Wl 


'^^^^^ 


^  STATE  BOARD  OF  FOOD  DISTRIBUTORS  (EX  OFFICIO  MONTANA  TRADE  COMMISSION) 

Organization 

The  State  Board  of  Food  Distributors,  which  is  ex  officio  the  Montana 
Trade  Commission,  was  created  by  Chapter  49,  Laws  of  1939,   In  1943  the  State 
Board  of  Food  Distributors  became  the  Montana  Trade  Commission,  ex  officio 
(Chapter  123,  Laws  of  1943).   Statutory  authority  and  powers  for  the  Board  of 
Food  Distributors  are  enumerated  in  Title  27,  Chapter  3,  R.C.M.  1947;  statu- 
tory authority  and  powers  for  the  Montana  Trade  Commission  are  enumerated  in 
Title  70,  Chapter  2,  and  Title  51,  Chapter  1,  R.C.M.  1947. 

The  State  Board  of  Food  Distributors  consists  of  three  members,  appointed 
by  the  Governor  for  three  year  terms  (Section  27-303,  R.C.M.  1947).   To  be 
eligible  for  appointment  to  the  State  Board  of  Food  Distributors  (ex  officio 
Montana  Trade  Commission)  a  person  must  be  a  food  distributor  for  five  conse- 
cutive years  immediately  preceding  his  appointment  (Section  27-302,  R.C.M. 
1947),   Section  27-304  states:   "The  Montana  state  food  distributors  associ- 
ation shall  recommend  five  (5)  names  for  each  appointment  to  be  made,  from 
which  list  the  governor  shall  elect."  Members  of  the  Board  may  be  removed  by 
the  Governor  upon  proof  of  malfeasance  or  misfeasance  in  office  (Section 
27-303,  R.C.M,  1947),   The  Board  annually  selects  from  its  members  a  president, 
a  vice-persident,  and  a  treasurer.   The  Board  of  Food  Distributors  also 
selects  a  secretary  who  may  or  may  not  be  a  Board  member  (Section  27-306, 
R.C.M.  1947), 

%J  The  Board  of  Food  Distributors  has  three  statutory  functions.   The  first 

function  (as  the  Montana  Trade  Commission)  is  to  encourage  competition  and  to 
resist  monopolistic  activities.   Accomplishment  of  the  goals  is  sought  by 
enforcement  of  the  provisions  of  the  Unfair  Practices  Act  (Title  51,  Chapter  1, 
R.C.M.  1947),  which  prohibits  sales  of  commodities  below  cost  to  injure  com- 
petitors and  destroy  competition.   The  second  function  (also  as  the  Trade 
Commission)  is  the  regulation,  supervision  and  control  of  the  public  mills 
(Title  70,  Chapter  2,  R.C.M.  1947).   The  third  function  (as  the  Board  of  Food 
Distributors)  is  to  license  and  inspect  food  stores  (Title  27,  Chapter  3, 
R.CM.  1947). 

In  the  performance  of  the  above  duties,  the  Board,  by  law,  is  vested  with 
broad  quasi-legislative  and  quasi- judicial  powers.   In  practice,  however,  the 
actual  rule-making  and  hearing  activities  of  the  Board  are  limited. 

The  Board  promulgated  and  last  issued  a  set  of  rules  on  January  7,  1946, 
Their  rules  (27  in  number)  concerned  the  activities  of  the  Board,  documents 
issued  by  the  Board,  and  procedure  to  be  followed  in  the  issuing  of  orders  by 
the  Board.   The  rules  also  concerned  the  procedure  to  be  used  in  the  hearings 
held  by  the  Board. 

With  respect  to  hearings,  the  Executive  Secretary  has  indicated  that,  in 
the  last  biennium,  the  Board  (acting  as  the  Trade  Commission)  conducted  only 
one  hearing. 

!^  There  are  two  statutory  requirements  for  meetings  of  the  multi-member 

^^  body.   As  the  Board  of  Food  Distributors,  the  group  is  required  by 
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Section  27-307,  R.C.M,  1947  to  meet  at  least  once  every  six  months.   And,  as 
the  Trade  Commission,  the  law  requires  meetings  at  least  six  times  a  year. 
Members  of  the  Board  receive  $20  per  diem,  plus  mileage  expenses  for  attend- 
ing each  meeting  (Section  27-308,  R.C.M.  1947). 

At  its  meetings  the  Board  discusses  correspondence,  reviews  complaints 
that  have  been  received  and  approves  the  minutes  of  the  previous  meeting. 
According  to  the  Executive  Secretary,  the  Board  members'  activities  are  lim- 
ited to  attending  meetings,  working  in  cooperation  with  the  chairman  of  the 
Board  in  determining  the  number  of  licenses  sold  in  comparison  with  the  pre- 
vious year's  sales,  and  attending  as  a  group  and  participating  in  the  State 
Food  Distributor's  anmial  convention." 

The  office  of  the  Commission  is  in  the  South  Annex,  Power  Block,  Helena. 
Section  27-314,  R.C.M.  1947  provides  that  the  Attorney  General  shall  be  the 
attorney  for  the  Board,  but  the  Board  may  employ  other  counsel.   Presently, 
legal  work  for  the  Board  is  performed  by  retained  counsel. 

Funding  and  Personnel 

All  revenues  of  the  Board  of  Food  Distributors  are  deposited  to  the  credit 
of  and  expenditures  are  withdrax^m  from  an  account  in  the  Earmarked  Revenue 
Fund.   The  Board  and  the  Trade  Commission  are  both  funded  by  means  of  a  $5.00 
license  fee  which  is  collected  from  food  dealers. 

The  revenues  for  the  Board  for  the  1967-69  biennium  were  $52,777  ($28,249 
in  fiscal  year  1968  and  $24,528  in  fiscal  year  1969).   The  total  expenditures 
for  the  1967-69  biennium  were  $49,638  ($25,110  in  fiscal  year  1968  and  $24,528 
in  fiscal  year  1969).   The  major  expenditures  were  for  salaries  —  $27,957; 
travel —  $8,207;  special  fees  (per  diem,  legal  fees)  —  $7,883;  and  contracted 
services  (printing,  rent)  — $2,896.   The  appropriation  to  the  Board  for  the 
1969-71  biennium  is  $54,000.   The  above  figures  represent  the  combined  ex- 
penditures and  appropriations  of  both  the  Montana  Trade  Commission  and  the 
Board  of  Food  Distributors. 

Two  persons, an  Executive  Secretary  and  a  full-time  clerk,  are  employed 
by  the  Board  of  Food  Distributors. 

Description  of  Programs 

Enforcement  of  the  Unfair  Practices  Act 

General.   Enforcement  of  the  Unfair  Practices  Act  is  a  duty  delegated  to 
the  Montana  Trade  Commission  by  Section  51-113,  R.C.M.  1947.   The  purpose  of 


'''According  to  its  Executive  Secretary,  the  activities  of  the  Board  will 
markedly  increase  in  the  future  because  of  the  emphasis  now  being  placed  on 
consumer  protection. 
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the  enforcement  of  the  Unfair  Practices  Act  "...is  to  safeguard  the  public 
against  the  creation  or  perpetration  of  monopolies  and  to  foster  and  encour- 
age competition,  by  prohibiting  unfair  and  discriminatory  practices  by  which 
fair  and  honest  competition  is  destroyed  or  prevented"   (Section  51-117, 
R.C.M.  1947). 

Description.   The  Unfair  Practices  Act  prohibits  the  destruction  of  com- 
petition through  discrimination  in  selling  a  commodity  at  different  prices 
in  various  places  of  the  state,  so  as  to  eliminate  competition  by  fluctuating 
prices  (Section  51-101,  R.C.M.  1947).   In  the  administration  and  enforcement 
of  the  Unfair  Practices  Act  the  commission,  generally,  has  two  duties:   (1) 
acting  upon  complaints  of  violations  (this  involves  Commission  investigations, 
the  holding  of  hearings  and  the  issuance  of  orders);  and,  (2)  conducting  cost 
surveys. 

Procedure  for  acting  upon  complaints  of  alleged  violations  of  the  Unfair 
Practices  Act  is  contained  in  Section  51-113,  R.C.M.  1947.   This  section 
states  that,  upon  receiving  notice  that  someone  has  violated  the  Act*  the  Com- 
mission must  notify  the  person  giving  the  notice  either  to  appear  at  a  Com- 
mission meeting  or  to  make  a  written  reply  showing  probable  cause  of  the  vio- 
lation.  If  probable  cause  is  shown,  the  Commission  must  make  its  own  investi- 
gation and,  within  60  days  of  the  finding  of  probable  cause,  must  make  a 
written  report  of  its  investigation  and  mail  a  copy  of  the  report  to  the 
person  giving  notice. 

If,  after  conducting  the  investigation,  the  Commission  believes  a 
violation  has  occurred  and  that  a  proceeding  would  be  in  the  public  interest, 
the  Commission  must  hold  a  hearing  to  determine  if  the  person  should  be 
ordered  to  cease  and  desist  from  the  alleged  violation  of  the  law.   Any  de- 
cision or  order  of  the  Commission  is  subject  to  appeal  to  the  District  Court. 

In  practice,  according  to  the  Executive  Secretary,  the  Commission  some- 
what routinely  sends  cease  and  desist  letters  to  persons  allegedly  violating 
the  Unfair  Practices  Act.  In  1969,  75  to  80  such  letters  were  sent.  During 
the  past  biennium,  no  violations  of  these  cease  and  desist  letters  or  orders 
were  recorded  by  the  Commission;  the  Commission  conducted  no  investigations; 
no  criminal  proceedings  were  brought  against  any  firm  or  person;  and  only  one 
Commission  hearing  was  held. 

The  procedure  for  establishing  cost  surveys  is  contained  in  Section  51-114, 
R.C.M.  1947.   Whenever  a  petition  signed  by  10  or  more  persons,  firms  or  cor- 
porations within  any  particular  trade  or  business  is  presented  to  the  Commis- 
sion, the  Commission  is  required  to  hold  a  hearing  to  determine  whether  a 
cost  survey  should  be  conducted.   Notice  of  the  hearing  must  be  published  in 
newspapers  in  the  counties  to  be  affected.   If  the  Commission  determines  that 
a  cost  survey  should  be  conducted,  it  is  required,  at  the  same  hearing,  to 
define  the  trade  or  business  affected,  the  particular  area  affected  and  the 
probable  "cost  of  doing  business"  or  "overhead  expense". 

In  practice,  according  to  the  Executive  Secretary,  the  Commission  sets  a 
cost  index  agreeable  to  all  businesses  selling  the  particular  product  and  allows 
the  selling  of  the  product  at  the  agreed  purchase  price  plus  10  per  cent.   The 
industry,  in  turn,  is  expected  to  abide  by  the  price  so  established.   The  Exe- 
cutive Secretary  has  indicated  that  only  one  cost  survey  has  been  conducted  by 
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mills.   In  the  past  several  years,  the  Executive  Secretary  has  indicated,  the 
Coinmission  has  not  fixed  any  tolls  or  rates  for  public  mills,  adopted  rules 
or  regulations  relating  to  public  mills,  conducted  investigations  or  hearings, 
issued  orders  or  filed  criminal  complaints.   The  mills,  in  turn,  have  not 
submitted  accounts  or  schedules  to  the  Commission. 

Funding  and  Personnel.   Due  to  the  virtual  absence  of  any  administrative 
activity  in  the  regulation  of  public  mills,  no  cost  may  be  attributed  to  the 
program. 

Licensing  and  Inspection  of  Food  Stores 

General.   The  Board  of  Food  Distributors  is  required  to  provide  for  the 
registration  and  licensing  of  all  food  stores  doing  business  in  the  state. 
In  the  exercise  of  this  function,  as  provided  in  Title  27,  Chapter  3,  R.C.M. 
1947,  the  Board  is  authorized  to  adopt  rules  and  regulations,  inspect  food 
stores,  hold  hearings,  and  suspend,  revoke  or  refuse  to  issue  or  renew  lic- 
enses.  The  purpose  of  this  program,  as  set  out  in  Section  27-306,  R.C.M. 
1947,  is  to  regulate  the  quality  of  all  foods  sold  at  retail  in  the  state, 
using  the  state  and  federal  pure  food  and  drug  acts  as  the  standard. 

Description.   Licenses  are  issued  by  the  Board  upon  receipt  of  a  $5,00 
fee  and  must  be  reissued  annually.   The  only  requirement  for  issuance  is  that 
the  store  distribute  food  of  any  kind  (Section  27-310,  R.C.M,  1947).   The 
Board  issues  approximately  4,800  licenses  a  year. 

The  Board  has  never  exercised  its  rule-making  powers  with  respect  to 
food  stores.   The  Board  is  empowered  to  revoke,  suspend,  or  refuse  to  renew 
any  registration  of  license  (Section  27-311,  R.C.M.  1947).   The  Board  may  take 
such  action  if  the  license  was  obtained  by  false  representation  or  fraud,  or 
when  the  person  to  xjhom  the  license  or  registration  is  granted  has  been  con- 
victed for  violation  of  any  of  the  provisions  of  Title  27,  Chapter  3,  R.C.M. 
1947  or  for  a  felony.   Prior  to  revocation,  the  holder  of  the  license  is 
entitled  to  a  hearing  by  the  Board,   The  revocation  power  is  intended  to  be 
used  as  a  means,  along  with  the  licensing  power,  of  regulating  the  quality 
of  all  foods  sold  at  retail  in  the  state.   The  Board  has  never  exercised  this 
power  of  revocation,  according  to  the  Executive  Secretary, 

In  accordance  with  Section  27-306,  R.C.M.  1947,  the  Board  is  empowered 
to  enter  and  inspect  all  places  where  food  is  sold,  vended,  given  away,  or 
manufactured.   The  purpose  of  such  inspections  was  to  insure  that  the 
quality  of  all  food  sold  at  retail  is  at  a  properly  high  level.   The  Execu- 
tive Secretary  further  stated  that  the  Board  has  not  exercised  this  function; 
it  views  inspections  primarily  as  a  function  to  be  performed  by  the  Depart- 
ment of  Health  (the  Department  of  Health,  in  fact,  presently  inspects  food 
stores,) 

Funding  and  Personnel.   The  Executive  Secretary  of  the  Board  estimates 
that  approximately  $32,000  or  64  per  cent  of  the  total  staff  effort  was 
spent  on  this  program  during  the  past  biennium  (this  figure  is  derived  from 
the  amount  of  time  devoted  by  the  salaried  personnel  to  this  program). 
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the  Commission  in  the  last  several  years.   Presently,  the  Commission  is  at- 
tempting to  encourage  applications  for  a  cost  survey  to  be  conducted  for  both 
wholesale  and  retail  food  outlets. 

Funding  and  Personnel.   The  Executive  Secretary  of  the  Commission  esti- 
mates that  approximately  $17,638  or  36  per  cent  of  the  total  effort  of  the 
staff  was  devoted  to  this  program  during  the  past  biennium  (this  figure  is 
derived  from  the  amount  of  time  devoted  by  the  salaried  personnel  to  this 
program) , 

Regulation  of  Public  Mills* 

General,   The  Legislature  has  empowered  the  Trade  Commission,  in  Section 
70-202,  R.C.M.  1947,  to  fix  reasonable  rules,  rates,  tolls,  maximum  profits, 
and  to  supervise  and  regulate  the  operations  of  public  mills  within  the  state 
of  Montana,  such  supervision,  control,  and  regulations  to  be  in  conformity 
with  Title  70,  Chapter  2,  R.C.M.  1947. 

Description.   The  primary  responsibility  of  the  Commission  with  respect 
to  public  mills  is  to  fix  reasonable  tolls  or  rates  for  grinding  and  bolting 
mill  products  into  flour  (Section  70-205,  R.C.M,  1947).   In  so  doing,  the  Com- 
mission is  authorized,  in  Sections  70-209  and  70-221,  R.C.M.  1947,  to  adopt 
all  necessary  rules  and  regulations.   The  Commission  is  also  authorized  to 
investigate  public  mills  (Section  70-212,  R.C.M.  1947)  and  to  inquire  into 
the  management  of  the  mills  (Section  70-222,  R.C.M.  1947),   The  mills,  in 
turn,  are  required  by  law  to:   1)  keep  uniform  accounts  of  business  transacted 
and  submit  the  same  to  the  Commission  (Section  70-203,  R.C.M.  1947);  and  2) 
file  with  the  Commission  schedules  of  prices  charged  (Section  70-220,  R.C.M. 
1947). 

If  the  Commission  receives  a  complaint  that  the  rates  charged  by  a  public 
mill  are  unreasonable,  insufficient  or  inadequate,  it  must  investigate  the 
complaint  (Section  70-226,  R.C.M.  1947).   In  turn,  a  hearing  on  the  matter  is 
required  by  Section  70-227,  R.C.M.  1947,   If  the  Commission  concludes  as  a 
result  of  the  investigation  and  hearing  that  the  prices  or  practices  of  the 
public  mill  are,  in  fact,  discriminatory,  unreasonable  or  otherwise  contrary 
to  the  law,  the  Commission  is  to  issue  an  order  adjusting  the  rates  or  tolls 
charged  by  the  mill  (Section  70-228,  R.C.M.  1947),   Section  70-230,  R.C.M. 
1947  provides  that,  upon  the  request  of  the  Commission,  it  is  the  duty  of  the 
Attorney  General  and  the  respective  prosecuting  attorneys  to  aid  in  the  en- 
forcement of  the  act. 

According  to  the  Executive  Secretary,  the  Commission  in  the  past  several 
years  has  received,  and  replied  in  turn,  to  two  letters  of  inquiry  concerning 
public  mills;  this  has  been  the  extent  of  Comission  involvement  with  public 


*A  "public  mill"  is  defined  as  embracing  all  persons,  co-partnerships, 
associations,  or  corporations  who  may  own,  operate,  manage  or  control  any 
elevator,  mill,  factory,  or  plant  within  the  state  of  Montana  and,  engage  in  the 
business  of  purchasing  and  selling  the  same  in  the  open  markets,  and  manu- 
facturing flour,  feed,  or  other  grain  products,  and  selling  the  same  in  open 
markets  (Section  70-204,  R.C.M.  1947). 
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SUMMARY   OF   PRESE  N  T   0  RGANIZATION 


INSURANCE  DEPARTMENT 

The  Montana  Insurance  Department  is  created  by  law  and  is  under  the 
control  and  supervision  of  the  State  Auditor  who  is  ex  officio  Commissioner 
of  Insurance.   The  general  powers  and  duties  of  the  Commissioner  of  Insurance 
relate  to  the  enforcement  of  the  Montana  Insurance  Code»   The  Insurance  Com- 
missioner is  responsible  for  incorporating  domestic  insurance  companies  and 
for  periodically  examining  the  records  and  accounts  of  such  companies.  The 
Commissioner  also  has  the  authority  to  qualify  domestic  and  foreign  insurance 
companies  to  do  business  in  Montana.  There  are  presently  nine  domestic 
insurance  companies  and  794  foreign  insurance  companies  qualified  to  do 
business  in  Montana. __: -. 


The  Insurance  Department  within  the  State  Auditor's  office  performs 
most  of  the  functions  assigned  by  law  to  the  Insurance  Commissioner.   Basic- 
ally these  functions  are:   incorporating  domestic  insurers;  authorizing 
domestic  and  foreign  insurers  to  do  business  in  Montana;  collecting  premium 
taxes  from  such  authorized  insurers;  examining  authorized  insurers'  books 
and  records;  licensing  insurance  agents,  solicitors  and  adjusters;  investi- 
gating complaints  from  policyholders;  and  generally  enforcing  the  insurance 
laws,  including  the  holding  of  hearings  (persided  over  by  the  Investment  Com- 
missioner), and  ordering  suspensions  and/or  revocations  of  insurance  companies' 
authorizations  to  do  business,  or  suspensions  and/or  revocation  of  agents' 
licenses. 

The  Insurance  Commissioner  has  authority  to  adopt  rules  relating  to  the 
insurance  industry;  since  the  enaction  of  the  present  Insurance  Code  in  1963 
the  Insurance  Commissioner  has  adopted  six  rules,  two  of  which  are  procedural 
and  four  are  substantive. 

INVESTMENT  DEPARTMENT 

The  office  of  Investment  Commissioner  was  created  in  1913,  and  re-created 
in  1961  under  the  Securities  Act  of  Montana.   The  State  Auditor  is  designated 
ex  officio  the  Investment  Commissioner.   A  division  within  the  Auditor's 
office,  known  as  the  Investment  Department,  actually  performs  the  duties  of 
the  Investment  Commissioner. 

The  Investment  Department,  by  administering  the  Securities  Act  of 
Montana,  helps  to  protect  the  investing  public  in  its  purchase  of  certain 
types  of  securities  offered  for  sale  in  Montana.   In  the  administration  of 
the  Securities  Act  the  primary  responsibilities  of  the  Investment  Department 
are:   (1)  the  registration  of  broker-dealers,  securities  salesmen,  and  invest- 
ment advisers;  and,  (2)  the  registration  of  securities  offered  for  sale  in 
Montana. 

Broker-dealers,  securities  salesmen,  and  investment  advisers  must  meet 
certain  requirements  set  by  law  and  by  the  Department  before  they  may  be  reg- 
istered (such  as  financial  solvency,  training,  experience,  etc.)   With  limited 
exceptions,  it  is  unlawful  for  a  person  to  transact  business  in  the  state  as 
a  broker-dealer,  securities  salesman,  or  investment  adviser  unless  he  (or  it) 
is  registered  with  the  Investment  Department. 

-56- 


o 


Q 


^ 


G 


li^j' 


It  is  also  unlawful  for  any  person  to  offer  to  sell  securities  in  the 
state,  except  securities  exempt  under  the  Securities  Act,  unless  the  securities 
are  registered  with  the  Department.  The  law  and  the  rules  of  the  Department 
require  that  certain  information  be  disclosed  relating  to  the  securities. 
Some  securities  are  exempt  from  registration,  such  as  government  bonds  and 
stocks  listed  on  the  stock  exchanges  registered  with  the  federal  Securities 
and  Exchange  Commission,  Approximately  95  per  cent  of  the  securities  registered 
with  the  Department  are  also  registered  with  the  Securities  and  Exchange 
Commissions 


STATE  EXAMINER 


The  Office  of  the  State  Examiner  is  provided  for  in  Article  VII, 
Section  8  of  the  Montana  Constitution^   The  State  Examiner  is  appointed  by 
the  Governor  subject  to  confirmation  by  the  Senate.   In  his  capacity  as 
ex  officio  Superintendent  of  Banks,  the  State  Examiner  serves  for  a  term 
of  four  years  and  must  be  a  resident  of  Montana  for  three  years  and  have 
at  least  five  years'  experience  in  an  executive  capacity  or  as  an  examiner 
of  banks,  and  active  in  either  of  these  capacities  up  to  within  two 
years  of  his  appointment. 

The  purpose  of  the  State  Examiner's  office  is  to  prevent  misuse,  waste, 
inefficiency,  or  embezzlement  in  the  handling  of  public  funds,  and  to 
protect  against  loss  to  the  general  public  which  might  result  from  the 
insolvency  of  financial  institutions.   The  Office  of  the  State  Examiner 
consists  of  two  divisions:   the  Municipal  Division  and  the  Banking  Division. 
The  State  Examiner  is  charged  in  the  Constitution  with  the  responsibility  of 
examining  the  accounts  of  the  State  Treasurer,  Clerk  of  the  Supreme  Court, 
District  Court  Clerks,  all  County  Treasurers,  and  treasureys  of  such  other 
public  institutions  as  may  be  prescribed  by  the  Legislature.   In  accordance 
with  this  constitutional  grant  of  authority  the  Legislature  has  given  the 
State  Examiner  the  power  and  responsibility  to  examine,  at  least  once  each 
year,  in  addition  to  the  above  enumerated  agencies,  the  accounts  and  books 
of:   all  County  Clerks,  Assessors,  Auditors,  Sheriffs,  Public  Administrators, 
Boards  of  County  Commissioners  and  all  other  county  and  municipal  officers, 
boards  and  institutions.  The  above  functions  are  performed  by  the  Municipal 
Division. 

As  a  result  of  an  Attorney  General's  opinion  (rendered  on  January  26, 
1968,  at  the  request  of  the  State  Examiner's  office)  which  stated  that  the 
State  Examiner  was  not  responsible  for  examining  all  political  subdivisions 
of  the  state,  the  State  Examiner's  off ice— Muncipal  Division  now  examines 
only  the  following  political  subdivisions:   counties;  cities  and  towns;  first 
and  second  class  school  districts  and  those  third  class  districts  maintaining 
a  high  school;  fire  relief  associations;  rural  fire  districts;  and  irrigation 
districts.   There  is  presently  no  state  agency  which  examines  television 
districts,  public  hospital  districts,  public  cemetary  districts,  drainage 
districts,  community  college  districts,  junior  colleges,  and  other  special 
districts. 
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By  administrative  action  the  State  Examiner  has  provided  that  the 
examinations  of  the  Clerk  of  the  Supreme  Court  and  the  State  Treasurer 
(constitutional  duties"'  of  the  State  Examiner)  be  made  by  the  Legislative 
Auditor, 

The  Municipal  Division  also  supervises  the  accounting  systems  and 
practices  of  municipal  districts. 

The  State  Examiner,  as  ex  officio  Superintendent  of  Banks  and  ex  officio 
Consumer  Loan  Commissioner  is  empowered  to  examine  all  state  banks,  building 
and  loan  associations,  credit  unions,  consiimer  loan  business  licensees  and 
sales  finance  companies.  The  State  Examiner  is  responsible  for  the  licensing 
of:   sales  finance  companies;  consumer  loan  businesses;  and  building  and  loan 
association  agents.  The  law  also  charges  the  State  Examiner  with  the 
responsibility  of  reviewing  the  articles  of  incorporation  and  by-laws  of 
all  state  banks  and  savings  and  loan  associations  before  they  may  be  officially 
chartered  by  the  Secretary  of  State.  These  functions  are  performed  by  the 
Banking  Division, 

(The  State  Examiner  is  not  responsible  for  the  examination  or  supervision 
of  the  48  national  banks,  110  federal  credit  unions  and  the  10  federal  savings 
and  loan  institutions  in  Montana.  These  national  institutions  are  examined 
by  the  Federal  Controller  of  Currency.  Of  the  88  state  banks  which  the  State 
Examiner  is  responsible  for  examining,  40  are  members  of  the  Federal  Reserve 
System.  According  to  the  chief  of  the  Banking  Division  (State  Examiner's 
Office)  these  40  banks  are  examined  by  the  Federal  Reserve  System  in 
cooperation  with  the  State  Examiner.) 

The  Municipal  Division  and  the  Banking  Division  are  both  unable  to  comply 
with  the  statutory  requirements  for  annual  examinations  of  political  units  and 
financial  units.  According  to  the  State  Examiner,  the  failure  to  comply  is 
due  to  a  lack  of  sufficient  funds  and  personnel.   (It  should  be  pointed  out 
that  there  are  conflicting  statutory  requirements  for  examination  of  banks: 
one  section  of  the  law  requires  annual  examinations  of  banks;  another  requires 
semi-annual  examinations.)   It  should  also  be  noted  that  none  of  the 
examinations  conducted  by  the  agency  is  self-supporting;  the  difference  between 
the  cost  of  examinations  and  fees  collected  is  borne  by  the  state  General  Fund, 
The  State  Examiner  has  indicated  that  the  fee  schedules  should  be  adjusted  so 
that  the  examination  function  would  be  self-supporting. 


*The  State  Examiner  estimates  that  the  other  constitutional  duties  of 
the  office--examination  of  county  treasure*  and  district  court  clerks- 
consume  about  15  per  cent  of  the  time  of  the  Municipal  Division. 
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STATE  SEALER  OF  WEIGHTS  AND  MEASURES 


The  Commissioner  of  Agriculture  is  ex-officio  Sealer  of  Weights  and 
Measures.   His  duties  under  this  title  are  carried  out  by  the  Division  of 
Weights  and  Measures  of  the  Department  of  Agriculture. 

As  shown  in  the  staff  report  on  Agriculture,  the  purpose  of  the  Division 
of  Weights  and  Measures  is  to  protect  buyer  and  seller  alike  against  inaccurate 
weights  and  measures  and  weighing  and  measuring  devices,  thereby  ensuring  accuracy 
in  the  determination  and  representation  of  quantity  in  commercial  transactions. 
The  Division  tests  weighing  and  measuring  devices  used  commercially  in  Montana 
including  light  capacity  testing  of  small  scales,  retail  gas  pumps  and  wholesale 
meters  at  bulk  plants  and  pipeline  terminals;   and  heavy  duty  testing  of  such 
devices  as  elevator  and  motor  truck  scales,  livestock  scales  and  industrial 
scales.   The  Division  also  calibrates  weights,  measures,  tanks  and  provers  for 
use  by  repairmen  and  industry. 

In  addition,  the  Division  licenses  petroleum  dealers,  pumps,  meters  and 
tanks;  and  tests  liquified  petroleimi  meters.   (Quality  control  of  petroleum 
products  vested  in  the  Division  is  not  currently  being  enforced  because  of 
inadequate  facilities,  funds  and  personnel.)   The  Division  also  controls  pre- 
packaged items  for  proper  labeling,  in  respect  to  cgntentjL.oxiMn^.nd  quantity. 

STATE  BOARD  OF  HAIL  INSURANCE 

The  State  Board  of  Hail  Insurance  was  created  in  1917  to  administer  a 
program  of  hail  insurance  for  those  Montana  farmers  who  elect  to  be  covered 
by  the  state  program.   The  Board  is  composed  of  five  members,  consisting  of 
the  State  Treasurer  and  the  Commissioner  of  Agriculture  as  ex  officio  members, 
and  three  other  members  who  are  appointed  for  three-year  terms  by  the  Govern- 
or.  One  of  the  appointed  members  is  designated  chairman  by  the  Governor; 
currently  the  chairman  is  also  the  administrator  of  the  staff. 

The  staff  of  the  Board  consists  of  the  administrator -chairman  and  a 
secretary.   During  the  summer  months  10  adjusters  and  an  additional  secretary 
are  hired. 

Revenue  for  the  Hail  Board  is  derived  from  an  acreage  tax  which  is  lev- 
ied and  collected  at  the  county  level  on  the  property  of  farmers  who  elect 
to  participate  in  the  hail  insurance  program.   Revenue  is  also  received  from 
interest  on  a  $1,200,000  reserve  fund  which  the  Board  has  invested. 

The  Board  itself  meets  about  five  times  a  year,  and  its  functions  are 
essentially  administrative  in  character.   It  hires  the  staff,  approves  recom- 
mendations of  the  administrator,  and  generally  reviews  the  activities  of  the 
hail  insurance  program.   Its  quasi-legislative  functions  consist  of  annually 
establishing  the  amount  of  the  tax  to  be  levied  to  pay  for  the  estimated  cost 
of  the  hail  insurance  program,  and  adopting  certain  rules  and  regulations 
which  define  the  scope  of  the  Board's  liability  for  hail  losses  and  the  amount 
of  coverage  available.   The  Board  also  has  limited  quasi- judicial  powers  and 
duties,  but  these  are  seldom  excercised.   In  1969,  out  of  483  reported  hail 
losses,  one  hail  loss  adjustment  was  appealed  to  the  Board  for  its  review. 

The  staff  of  the  Board  perfoirms  all  of  the  day-to-day  functions  of  the 
Board.   Generally,  it  sends  out  application  forms  to  farmers  to  apply  for 
the  hail  insurance,  keeps  a  record  of  the  levies  collected  from  the  partici- 
pating farmer,  adjusts  reported  hail  losses,  and  pays  farmers  for  their  hail 
losses.  -59- 
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STATE  BOARD  OR  FOOD  DISTRIBUTORS— MONTANA  TRADE  COMMISSION 


The  State  Board  of  Food  Distributors,  which  is  ex-officio  the  Montana 
Trade  Commission,  consists  of  three  members  appointed  by  the  Governor  for 
three  year  terms.   The  Board  has  three  statutory  functions;  to  enforce  the 
Unfair  Practices  Act;  to  regulate,  supervise  and  control  public  mills;  and 
to  license  and  inspect  food  stores. 

The  major  Board  responsibility  (acting  as  the  trade  Commission)  lies 
with  enforcement  of  the  Unfair  Practices  Act,  which  prohibits  sales  of 
commodities  below  cost  to  injure  competitors  and  destroy  competition.   Under 
the  Act  the  Board  has  two  primary  duties:  acting  upon  complaints  of  violations 
(this  involves  Board  investigations,  the  conduct  of  hearings  and  the  issuance 
of  cease  and  desist  letters  or  orders);  and  conducting  cost  surveys.   With 
respect  to  the  first  duty,  the  Board  held  only  one  hearing  in  the  last  biennium 
for  an  alleged  violation  of  the  Act  and,  somewhat  summarily,  sent  75  to  80  cease 
and  desist  letters  to  persons  allegedly  violating  the  Act.   However,  the  Board 
secretary  anticipates  that  the  current  emphasis  on  consumer  protection  will 
result  in  increased  duties  for  the  Board. 

With  respect  to  regulation  of  public  mills,  the  Board  (acting  as  the 
Trade  Commission)  is  responsible  for  fixing  rates  for  grinding  and  bolting 
mill  products  into  flour;  it  is  also  authorized,  in  this  connection,  to 
investigate  public  mills  and  to  inquire  into  the  management  of  the  mills, 
particularly  if  it  is  alleged  that  the  rates  charged  are  unreasonable.-   If 
the  Board  finds  that  rates  are  unreasonable  (following  an  investigation  and 
hearing)  it  may  issue  an  order  adjusting  the  same.   In  the  past  several  years, 
the  only  Board  involvement  with  public  mills  has  been  the  receipt  of  knd   reply 
to  two  letters  of  inquiry.   The  purpose  of  the  cost  surveys  conducted  by  the 
Board  is  to  settle  upon  a  cost  index  agreeable  to  all  business  selling  a 
particular  product.   (Industry  in  turn,  is  expected  to  abide  by  the  price 
so  established.)   The  Board  has  held  or  conducted  only  one  cost  survey  in 
the  last  several  years,  but  is  presently  working  toward  a  survey  for  both 
wholesale  and  retail  food  outlets. 

The  Board  licenses,  but  does  not  inspect  food  stors;  the  latter  function 
is  now  performed  by  the  Department  of  Health.  (The  Board  is  now  funded  solely 
by  license  fees  collected  from  food  stores.) 
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MILK  CONTROL  BOARD 


The  Milk  Control  Board  consists  of  five  members  appointed  by  the  Governor, 
with  the  consent  of  the  Senate,  to  five-year  staggard  terms.   The  primary 
purpose  of  the  Board  is  to  hold  public  price  hearings  and  set  minimum  producer, 
wholesale  and  retail  prices  for  Grade  A,  Class  I  milk  which  is  intended  for 
human  consumption.   (The  minimum  prices  to  be  paid  producers  for  Class  II 
and  III  Milk  are  set  by  the  Milk  Control  Board  staff  in  accordance  with  a 
statutory  formula.) 

The  majority  of  the  Board' s  time  is  devoted  to  reviewing  the  administra- 
tive and  enforcement  activities  of  the  staff. 

By  statute,  temporary  four-member  local  advisory  boards  from  affected 
marketing  areas  are  appointed  by  the  Milk  Control  Board  prior  to  each  public 
price  hearing  to  advise  and  assist  the  Board.   The  members  of  the  temporary 
advisory  boards  actually  serve  as  litigants  to  present  the  views  of  the  milk 
producing  industry  to  the  Milk  Control  Board.   These  advisoy  board  members 
receive  actual  and  necessary  expenses  for  attending  the  hearings  which  expenses 
constitute  a  major  cost  item  in  the  total  expenses  of  a  hearing. 

The  staff  of  the  Milk  Control  Board  devotes  one-third  of  its  time  to 
licensing  milk  producers  and  distributors;  collecting  license  fees  and  assess- 
ments; compiling  milk  untilization  reports;  conducting  producer  and  distribu- 
tor cost  studies;  and  auditing  milk  plants.   The  remaining  two-thirds  of  the 
staff  time  is  devoted  tx>  enforcing  the  Milk  Control  Act  and  regulations  established 
by  the  Board. 
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APPRAISAL 


GENERAL 


Each  of  the  agencies  discussed  in  this  report  and  in  the  Summary  is 
concerned  in  some  manner  with  a  type  of  business  regulation.   The  State 
Auditor,  as  ex  officio  Investment  Commissioner,  regulates  the  registration 
and  sale  of  securities;  and,  as  ex  officio  Insurance  Commissioner,  the 
Auditor  regulates  the  insurance  industry  in  Montana.  The  State  Examiner, 
as  ex  officio  Superintendent  of  Banks  and  Consuamer  Loan  Commissioner, 
regulates  various  financial  institutions  within  the  state.   The  Division 
of  Weights  and  Measures  of  the  Department  of  Agriculture  is  primarily 
concerned  with  the  testing  of  weighing  and  measuring  devices  used  in  Montana 
business.   The  Milk  Control  Board  regulates  the  pricing  of  grade  A  milk. 
The  State  Board  of  Hail  Insurance  provides  a  means  whereby  the  business  of 
crop  growing  in  Montana  can  operate  in  a  stable  manner  without  fear  of 
financial  loss  because  of  hail.  The  State  Board  of  Food  Distributors  has 
the  statutory  authority  to  regulate  all  food  sold  at  retail  in  the  state 
and,  as  ex  officio  the  Montana  Trade  Commission,  it  has  authority  to 
regulate  public  mills  and  to  enforce  the  Unfair  Practices  Act. 

Since  all  of  the  activities  mentioned  above  deal  with  some  type  of 
business  regulation  they  should  be  placed  within  a  Department,  the  primary 
purpose  of  which  is  business  regulation.  Below  are  some  additional,  specific 
comments  concerning  the  organization  and  activities  of  agencies  mentioned 
above. 


STATE  EXAMINER 

In  addition  to  his  duties  as  ex  officio  Superintendent  of  Banks  and 
Consumer  Loan  Commissioner,  the  State  Examiner  has  the  constitutional  duty 
of  examining  the  accounts  of  the  State  Treasurer,  Supreme  Court  Clerk, 
District  Court  Clerks,  all  County  Treasurers  and  treasurers  of  such  other 
public  institutions  as  may  be  prescribed  by  law  (Montana  Constitution, 
Article  VII,  Section  8). 

By  administrative  action  the  State  Examiner  has  transferred  the  duty 
of  examining  the  State  Treasurer  and  the  Clerk  of  the  Supreme  Court  to  the 
Legislative  Auditor,   The  functions  of  examining  and  supervising  political 
subdivisions  of  the  state  are  clearly  functions  of  an  intergovernmental 
nature  and  should  be  placed  in  such  a  department.   It  would  be  necessary 
that  the  State  Examiner  retain  such  administrative  control  as  is  necessary 
to  fulfill  the  constitutional  requirements  until  the  Constitution  could  be 
amended. 
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As  noted  in  the  Sximmary,  the  State  Examiner  is  unable  to  examine  local 
units  of  government  and  financial  institutions  as  often  as  is  required  by 
law.  He  should  be  supplied  with  sufficient  funding  and  personnel  to  meet 
these  requirements.   It  was  also  noted  in  the  Summary  that  there  are  conflicting 
statutory  requirements  for  examination  of  banks ;_  the  Legislature  should 
eliminate  this  conflict.   It  was  further  noted  in  the  Summary  that  the 
examinations  conducted  by  the  State  Examiner  are  not  self-supporting  and  that 
the  General  Fund  bears  part  of  this  cost.   The  fee  schedule  for  the  examinations 
should  be  revised  to  make  the  examinations  self-supporting. 

The  ex  officio  designation  of  the  State  Examiner  as  Superintendent  of 
Banks  and  Constmer  Loan  Commissioner  is  merely  a  legal  fiction  which  serves 
no  purpose  and  should  be  eliminated. 

DIVISION  OF  WEIGHTS  MP  MEASURES 

As  shown  in  the  staff  report  on  Agriculture,  the  basic  purpose  of  the 
Division  of  Weights  and  Measures  within  the  Department  of  Agriculture  is 
consumer  protection  and  the  functions  of  the  Division  should  be  vested  in 
an  agency  which  has  as  its  primary  function  the  regulation  of  business, 
rather  than  in  an  agency  devoted  to  only  one  segment  of  the  economy 
(agriculture) , 

STATE  BOARD  OF  HAIL  INSURANCE 

The  Board  of  Hail  Insurance  has  the  responsibility  of  administering  a 
program  of  hail  insurance  for  Montana  farmers.   In  practice  the  program 
is  almost  completely  administered  by  the  administrator,  tvro  secretaries, 
and  10  adjusters.  The  Board  itself  meets  only  five  times  a  year  to 
generally  review  hail  insurance  activities  and  to  formally  adopt  and 
approve  certain  recommendations  of  the  administrator,  such  as  the  next 
years'  tax  levies,  new  rules  and  regulations,  payment  of  losses,  and  hiring 
of  personnel. 

In  practice  the  Board  exercises  practically  no  quasi- judicial  functions. 
Its  quasi-legislative  functions  are  limited  to  annually  adopting  new  tax 
levies,  or  sometimes  changing  a  stipulation  included  in  the  insurance 
policy  which  is  issued  to  the  farmer. 

The  functions  which  the  Board  actually  does  exercise  are  functions 
which  can  be  more  efficiently  and  effectively  exercised  by  a  single 
administrator,  rather  than  a  multi-member  body.  And  as  a  matter  of  fact, 
the  functions  of  the  Board  are  essentially  performed  by  a  single  administrator 
rather  than  by  the  Board, 
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STATE  BOARD  OF  FOOD  DISTRIBUTORS— >DNTANA  TRADE  COMMISSION 

While  the  State  Board  of  Food  Distributors  (ex  officio  Montana  Trade 
Commission)  has  not  been  too  active  in  the  past,  the  Executive  Secretary 
has  stated  that  the  new  emphasis  on  consumer  protection  will  result  in 
increased  duties  for  the  agency.   In  light  of  this  increased  activity  and 
the  need  for  hearings  to  perform  the  functions  of  the  agency,  a  Board 
should  be  retained. 

However,  the  ex  officio  distinction  between  the  State  Board  of  Food 
Distributors  and  the  Montana  Trade  Commission  is  a  legal  fiction.  The 
meetings  are  held  without  a  distinction  being  made  between  the  relative 
duties  of  the  two  groups.   There  is  only  one  staff,  one  source  of  income, 
one  set  of  records  and  minutes.  The  ex  officio  distinction  serves  no  useful 
purpose  and  should  be  eliminated.   The  title  Montana  Trade  Commission  more 
accurately  reflects  the  activities  of  the  agency  and  should  be  retained  as 
the  one  legal  name. 

The  functions  of  the  Montana  Trade  Commission  in  regard  to  the  regulation 
of  public  mills  are  currently  not  being  performed  by  the  Montana  Trade 
Commission.  The  Montana  Trade  Commission  should  investigate  the  possibility 
of  either  repealing  the  statutes  or  actively  enforcing  them. 

The  funding  of  the  activities  of  both  entities,  the  State  Board  of 
Food  Distributors  and  the  Montana  Trade  Commission,  is  solely  from  the 
licensing  of  food  stores.   The  Montana  Trade  Commission  should  investigate 
the  possibility  of  changing  its  funding  structure  so  as  to  better  reflect 
the  broad  responsibilities  of  this  agency, 

MILK  CONTROL  BOARD 

The  Milk  Control  Board's  major  purpose  of  holding  hearings  for  the 
purpose  of  fixing  prices  of  Grade  A,  Class  I  milk  should  not  be  vested  in 
administrative  personnel  but  rather  should  remain  with  a  multi-member  body 
composed  of  consumer  representatives. 

However,  the  major  part  of  the  Milk  Control  Board's  time  is  devoted  to 
overseeing  administrative  and  enforcement  activities  of  its  staff.  Although 
these  administrative  and  enforcement  functions  are  vested  in  the  Board  by 
law,  they  should  be  vested  in  an  administrative  agency  of  state  government. 

There  appears  to  be  no  justification  for  the  statutory  requirement  for 
local  advisory  boards  composed  of  industry  representatives.   (The  expenses 
of  these  local  advisory  boards  have  become  a  major  cost  item  in  the  total 
cost  of  statewide  price  hearings.)   It  is  in  the  best  interest  of  the  milk 
industry  to  present  the  industry  viewpoint  to  the  Milk  Control  Board  at 
J*  public  price  hearings  and  there  is  no  doubt  that  this  viewpoint  will  continue 

^/        to  be  presented  even  though  the  statutory  requirement  for  the  local  advisory 
boards  is  deleted. 
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PROPOSAL 


The  staff  recommends  that  there  be  created  in  the  executive  branch  of 
Montana  state  government  a  Department  of  Business  Regulation.  More  specifically, 
the  staff  recommends: 

1)  That  the  powers  and  duties  of  the  State  Auditor  in  his  capacity  as 
ex  officio  Commissioner  of  Insurance  and  Commissioner  of  Investments  be 
transferred  to  the  Department  of  Business  Regulation, 

2)  That  the  functions  of  the  State  Examiner,  in  his  capacity  as  ex 
officio  Superintendent  of  Banks  and  Consumer  Loan  Commissioner,  be  transferred 
to  the  Department  of  Business  Regulation,  Further,  that  the  designation  of 
the  State  Examiner  as  ex  officio  Superintendent  of  Banks  be  repealed, 

3)  That  the  functions  of  the  Municipal  Division  of  the  Office  of  State 
Examiner  be  transferred  to  the  Department  of  Intergovernmental  Relations, 
Since  it  is  required  by  the  Constitution,  however,  the  State  Examiner  must 
retain  administrative  control  over  the  examinations  of  the  Clerk  of  the 
Supreme  Court,  the  State  Treasurer, .District  Court  Clerks  and  County  Treasurers, 

It  is  further  recommended  that  the  Constitutional  assignment  of  these 
duties  be  repealed  and  the  transfer  made  complete  at  that  time. 

4)  That  the  fee  schedule  for  examination  of  financial  institutions 
by  the  State  Examiner  and  local  units  of  government  by  the  Department  of 
Intergovernmental  Relations  be  adjusted  so  as  to  make  the  fees  consistent 
with  and  equal  to  the  actual  cost  of  the  examinations, 

5)  That,  as  recommended  in  the  report  on  Agriculture,  the  Division  of 
Weights  and  Measures  of  the  Department  of  Agriculture  be  transferred  to 

the  Department  of  Business  Regulation. 

6)  That  the  Board  of  Hail  Insurance  be  abolished  and  that  its  powers 
and  duties  be  transferred  to  the  Department  of  Business  Regulation. 

7)  That  the  Board  of  Food  Distributors,  which  is  ex  officio  the 
Montana  Trade  Commission,  be  designated  solely  as  the  Montana  Trade  Commission 
and  that  it  be  incorporated  within  the  framework  of  the  Department  of  Business 
Regulation  for  administrative  and  budgetary  pixrposes  only, 

8)  That  the  Milk  Control  Board  be  incorporated  within  the  framework  of 
the  Department  of  Business  Regulation  for  the  sole  purpose  of  performing  the 
quasi- judicial  function  of  setting  the  price  of  milk  and  that  all  other  powers 
and  duties  of  the  Milk  Control  Board  (administrative  and  enforcement  duties) 
be  transferred  to  the  Department  of  Business  Regulation, 


-65- 


l****^ 

«uv 


0 


%^ 


\^, 


9)  That  the  statutory  provisions  for  local  advisory  boards  for  milk 
price  hearings  be  repealed, 

10)  That  in  the  future  all  advisory  councils  be  appointed  by  and  at  the 
discretion  of  the  head  of  the  Department  for  specified  terms,  subject  to 
approval  of  the  Governor  with  respect  to  both  the  creation  and  membership  of 
the  council.  Further,  that  a  certified  letter  of  appointments  to  such  councils 
be  filed  with  the  Governor  and  the  Secretary  of  State,  as  a  precondition  to 
the  effectiveness  of  the  appointments.  Also,  it  is  suggested  that  there  be 

a  uniform  limit  to  the  number  of  years  any  advisory  council  may  serve,  with 
provisions  for  re-appointment  if  deemed  necessary  by  the  Governor.  Finally, 
it  is  suggested  that  no  advisory  council  be  allowed  to  assume  the  sponsorship 
or  administration  of  programs. 

11)  That  the  Department  of  Business  Regulation  be  headed  by  the  State 
Examiner  who,  as  provided  in  Article  VII,  Section  8,  Montana  Constitution, 

is  to  be  appointed  by  the  Governor  and  confirmed  by  the  Senate.  And  further, 
that  the  State  Examiner  be  made  to  serve  at  the  pleasure  of  the  Governor. 
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